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Foreword

The Max Weber post-doctoral Programme is a uniqogramme. In 2007— 2008, there were forty
Fellows on the Programme, covering a wide ranges#arch interests within the Social Sciences and
Humanities, and representing twenty-three natitieali Among the different activities of the
academic year, the conference“duropean integration without membership: models,pexiences,
perspectives”’is a good example of Fellows’ initiative and theioncern for relevant issues.
Encouraged by Professor Marise Cremona of the LawpaBment of the EUI, three Max Weber
Fellows, Francesco Maiani, Roman Petrov and Ekwe¥ouliarova, took the initiative to organize
the conference, invite the participants, activedytigipate in its development and, finally, act as
editors of the proceedings which follow. The Max e Programme, in collaboration with the Law
Department, fully supported their initiative, bietcredit is theirs and that of the participantowh
contributed to the conference.

Since its foundation more than thirty years agajrtipean Integration” has been a recurrent theme in
the research agenda of the European Universititutest- specially within the Law Department. The
conference built on this long tradition, but alsmk from the new perspectives that young post-
doctoral Fellows, with different national experiesc can bring to the discussion, a discussion that
brings forward new issues, when the EU27 must esas$s relationships with neighbouring countries
that form part of the broader European area witlaming at becoming EU members in the years to
come. A fruitful discussion on this relevant issuseds academic reflection, as well as practicall leg
and political experience, it needs understandingnefEU perspective, as well as that of neighbaurin
countries. It is again to the credit of the orgarszthat in the panels of the conference all these
perspectives were present in open discussion. Téeeedings that follow bring together the papers
presented in this conference that took place abelaved Villa La Fonte on May 23-24, 2008.

Ramon Marimon
Director of the Max Weber Programme






Introduction
Francesco Maiafj Roman Petrdvand Ekaterina Mouliarova

At the beginning of the 1990s, the concept of “Bpeen integration” could still be said to be
fairly unambiguous. Nowadays, it has become plumall complex almost to the point of
unintelligibility. This is due, of course, to thetérnal differentiation of EU membership, with sele
Member States pulling out of key integrative prtgesuch as establishing an area without frontiers,
the “Schengen” area, and a common currency. Batishalso due to the differentiated extension of
key integrative projects to European non-EU coestr# Schengen is again a case in point. Such
processes of “integration without membership”, fibeus of the present publication, are acquiring an
ever-growing topicality both in the political areaad in academia. International relations betwen t
EU and its neighbouring countries are crucial fothband their development through new agreements
features prominently on the continent’s politicgeada. Over and above this aspect, the disseminatio
of EU values and standards beyond the Union’'s berdaises a whole host of theoretical and
methodological questions, unsettling in some cdsaditional conceptions of the autonomy and
separation of national legal orders.

This publication brings together the papers presenat theIntegration without EU
Membershipworkshop held in May 2008 at the EUI (Max WeberdPamme and Department of
Law). It aims to compare different models and eigrares of integration between the EU, on the one
hand, and those European countries that do nogértlyrhave an accession perspective on the other
hand. In delimiting the geographical scope of theuiry, so as to scale it down to manageable
proportions, the guiding principles have been tiude both the “Eastern” and “Western” neighbours
of the EU, and to examine both structured framewook cooperation, such as the European
Neighbourhood Policy and the European Economic Aaad bilateral relations developing on a more
ad hocbasis. These principles are reflected in the agaremt of the papers, which consider in turn
the positions of Ukraine, Russia, Norway, and Ssvlend in European integration — current standing,
perspectives for evolution, consequences in teriibeoEU-ization of their respective legal orders
These subjects are examined from several perspsctiWe had the privilege of receiving
contributions from leading practitioners and sck®lftom the countries concerned, from EU high-
ranking officials, from prominent specialists in Eiternal relations law, and from young and talénte
researchers. We wish to thank them all here foir ihgaluable insights. We are moreover deeply
indebted to Marise Cremona (EUI, Law Department, )Efbr her inspiring advice and
encouragement, as well as to Ramon Marimon, Kailimahs, Lotte Holm, Alyson Price and Susan
Garvin (Max Weber Programme, EUI) for their unfliireg support throughout this project.

A word is perhaps needed on the propriety and treefa of the research concept embodied in
this publication. Does it make sense to comparéntiegration models and experiences of countries as
different as Norway, Russia, Switzerland, and Whe&i Needless to say, this list of four evokes a
staggering diversity of political, social, cultyrand economic conditions, and at least as great a
diversity of approaches to European integratioitl, 8te would argue that such diversity only makes
comparisons more meaningful. Indeed, while thei@aarities and idiosyncratic elements of each
“model” of integration are fully displayed in thegsent volume, common themes and preoccupations
run through the pages of every contribution: tHéadilty in conceptualizing théinalité and essence
of integration, which is evident in the EU todayt bthich is greatly amplified for non-EU countries;
the asymmetries and tradeoffs between integratimhaatonomy that are inherent in any attempt to
participate in European integration from outsides alteration of deeply seated legal concepts, and

* Assistant Professor in Europe and Globalizatiomis§ Graduate School of Public Administration - IBAP
(Switzerland), Max Weber Fellow, European Univsrsiistitute (Italy) 2007-08

* Jean Monnet Lecturer in EU law, Donetsk Nationaliversity (Ukraine), Max Weber Fellow, European Uity
Institute (Italy) 2006-08

* Max Weber Fellow, European University Institutely) 2007-2009

! As for Norway and the EEA, the two contributionsofished here very much focus on the last issue.



concepts about the law, that are already observabilee most integrated of the non-EU countries
concerned.

These issues are not transient or coincidentaly #re inextricably bound up with the
integration of non-EU countries in the EU projégy. publishing this collection, we make no claim to
have dealt with them in an exhaustive, still less idefinitive manner. Our ambition is more modest:
to highlight the relevance of these themes, togpthem more firmly on the scientific agenda, and to
provide a stimulating basis for future research &iigction.

Keywords
European Neighbourhood Policy — European Economéa A Russia — Ukraine — Switzerland —
Norway — Acquis Communautaire — Europeanization



The European Neighbourhood Policy as a Framework faviodernization

Marise Cremonta

The theme of this conference is ‘integration withBlW membership in Europe’. | have been
asked to speak about ‘the European NeighbourhobdyR&NP) as a framework for modernization'.
In thinking therefore of the ENP in this sense g®ssible model for integration without membership,
two questions come to mind:

O To what extent can integration create a framevi@rknodernization?
O To what extent does the ENP represent, providexample of, such a framework?

Before we turn to these questions, a couple of wattbut the ENP The ENP is a policy
framework for the EU’s relations with its eastendaouthern neighbours: it is intended to cover the
so-called Western Newly Independent States (Ukrdif@dova, Belarud, the Southern Caucasus
(Armenia, Azerbaijan and Georgia) and the SoutiMediterranean (Algeria, Egypt, Israel, Jordan,
Lebanon, Libya, Morocco, Palestinian Authority, i@yand Tunisia). Sixteen states in all, of which
only six are European.

1. The ENP is selective in the neighbours it cavérsloes not include south-east Europe, nor the
European Free Trade Association (EFTA) states,Russia; it does include both non-European and
European states. Insofar as the ENP represenggration without membership’, this is not solely a
consequence of non-eligibility: some of the ENRestaare eligible within the terms of Art 49 TEU.
Neither is it, though, a case of integration favgh states that are eligible but which prefer adia
members, as is the European Economic Area (EEAh@EU-Swiss relationship. It seems to be a
case of a policy towards those neighbouring stdéles are either not eligible (the Southern
Mediterranean) or with whom the EU does not wanprasent to discuss membership (the eastern
neighbours).

2. What is the content of this policy? For suchghlprofile policy it is perhaps surprising thaeth is
no obvious legal instrument forming the basis faa ENP. If we look for it, we find it in a varietf
places.

First, it is based on existing relationship, inéhgltreaties, with the partner states, the Euro-
Mediterranean Partnership and Euro-Med Associaipgreements (EMAS) on the one hand and the
Partnership and Cooperation Agreements (PCAs) enother, supplemented by the Generalized
System of Preferences (GSP) in the latter casgintended to build upon these and not replaceathe
although in the case of the PCAs, some are comong hatural end and replacements are being
negotiated which will reflect the objectives of tBRP (to which we will return).

Second, these agreements are supplemented byniestisi specific to the ENP, including:
Commission papers

Council and European Council Conclusions

Letters, speeches

Action Plans

The European Neighbourhood and Partnership InstntiiENPI), a new financial instrument
replacing Technical Aid to the Commonwealth of Ipeledent States (TACIS) and Mesures
d'accompagnement (MEDA)

OooOood

* Professor, Department of Law, European Universisyitute (ltaly)

! See further M Cremona, ‘The European NeighbourhBaoticy: More than a Partnership?’ in M Cremona.)ed
Developments in EU External Relations L&xford University Press, 2008. Parts of this pape drawn from this chapter.
2 The ENP does not at present operate with respéelarus.

3 Regulation 1638/2006/EC laying down general piovis establishing a European Neighbourhood andnéstiip
Instrument OJ 2006 L 310/1.
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It is noticeable that the ‘hard’ obligations of thikateral agreements are strengthened in order
to develop this more ambitious and far-reachingicgoby ‘soft’ (in the sense of non-binding)
instruments such as the Action Plans, target-getiimd monitoring. In due course this will change
somewhat as new ‘hard’ law instruments are adopted:ENPI has already replaced TACIS MEDA,
we will see new agreements replacing the PCAs waienearing the end of their life, and a number
of specific agreements are being concluded suchisas facilitation and readmission agreements.
However the soft law framework, identifying the etfives of the policy and pulling together the
diverse elements into an ‘ENP’, will remain andaicharacteristic of this multi-pillar policy. It is
notable, for example, that the ENPI Regulationudek a humber of soft law instruments within its
definition of the ‘policy framework’ for the progmaning of Community assistance:

The partnership and cooperation agreements, theciaisn agreements and other existing or
future agreements which establish a relationshiph wiartner countries, and the relevant
Commission communications and Council conclusiagil down guidelines for European Union
policy towards these countries, shall provide aeral policy framework for the programming of

assistance under this Regulation. Jointly agredidraplans or other equivalent documents shall
provide a key point of reference for setting assise priorities“.

No legal base is needed for Council ConclusionSa@mmission strategy papers, and thus they
are able without legal difficulty to include allgidifferent elements of the policy, drawing togethe
instruments from all three pillars. So, the ENRludes a wide range of instruments, bilateral
agreements and contacts, both formal and inforrAald alongside dedicated instruments such as the
Action Plans and the ENPI, the ENP can be facdiitdiy the use of instruments that are not spetific
ENP, such as sectoral agreements, visa policyA¢neas RegulatiGror the Stability Instrumefit

Modernization as an objective of the ENP

Three words — stability, security and prosperitgre constantly repeated as the key ENP
objectives. Recently, for example, the EuropeannCibueferred to the ENP ‘as a means to strengthen
cooperation with its neighbours and expand progpestability and security beyond the borders @f th
European Unior, and the Council spoke of ‘the crucial importané¢he ENP to consolidate a ring
of prosperity, stability and security based on hamghts, democracy and the rule of law in the EU’s
neighbourhood. Our focus here is on modernization and thus gmilgnon stability and prosperity,
but the ENP is notable for the way in which thesasaare placed in the context of security. The
Solana-Patten letter of August 2002 which launctiesl debate on a neighbourhood policy, for
example, in seeking to identify the Union's objeesi, argued, ‘There are a number of overriding
objectives for our neighbourhood policy: stabilipypsperity, shared values and the rule of lawglon
our blc())rders are all fundamental for our own seguitiSecurity, then, is the underlying rationale of the
ENP:

The security dimension of the ENP — and the breafithe notion of security in this context —
is brought out by the European Security Strategyptet by the European Council in December 2003:

It is in the European interest that countries onlmrders are well-governed. Neighbours who are
engaged in violent conflict, weak states where woiggd crime flourishes, dysfunctional societies

4 Regulation 1638/2006/EC, Art.3.

5 Regulation 491/2004/EC on financial and technassdistance in the area of migration and asylum @3 2. 80/1; this
Regulation has been repealed and replaced as frdandary 2007 by Regulation 1905/2006/EC establishi financial
instrument for development cooperation, OJ 20067 8/81; financial and technical assistance to th& Bthates in the field
of migration and asylum will now fall under the ENRegulation.

5 Regulation 1717/2006/EC establishing an instrurfemstability OJ 2006 L 327/1.

" European Council Conclusions, 16 June 2006, para 5

8 Council Conclusions 18 June 2007.

9 Solana-Patten letter, para 3

10 see further, M. Cremona and C. Hillidh;Union fait la force? Potential and Limitations of the European Neighhood
Policy as an Integrated EU Foreign and SecurityclbEUI Working Paper LAW No0.2006/39, pp.3-8.
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or exploding population growth on its borders ake problems for Europe. The reunification of
Europe and the integration of acceding statesiméiease our security but they also bring Europe
closer to troubled areas. Our task is to promaiaegof well governed countries to the East of the
European Union and on the borders of the Mediteaanwith whom we can enjoy close and
cooperative relation¥’

The security objective depends on achieving stgbdnd prosperity: the emphasis is on
promoting stability both within and between the ghmdiouring states, and economic and social
development leading to increased prosperity withea to increasing security on the EU’s borders
As expressed by one commentator, ‘The ENP reaffttrasEuropean conviction that democracy and
economic reform are essential if the deeper robitssecurity are to be resolved effectively.’

Stability is closely linked to democratisation, ifioll reform and good governance. The first
of the Copenhagen criteria refers to the stabditynstitutions guaranteeing democracy, the rule of
law, human rights and respect for and protectiomisiorities. An identical reference to the stapili
of institutions is used as the first priority ofetiENP Action Plan for Ukraiié This implies that
stability is a pre-condition for democracy, butrthés also a sense in which both internal and regio
stability and security are seen as the fruit ofitipal modernization and democratization. The first
paragraph of the Ukraine Action Plan, for examgiates ‘The European Union and Ukraine are
determined to enhance their relations and to prersttbility, security and well-being.” Stabilityree
refers clearly not only to the stability of Ukraisgoolitical institutions, but to stability on a ti@nal
and regional level; the link with security is cleafhis element of the ENP triad of objectives thus
clearly reinforces the political dimension of thelipy, but stability also has other dimensions,
including economic. Some idea of the different eatd in which stability can appear emerges from
the EU’s Common Strategy on Ukraine, adopted in910%tability is here used in the context of
domestic political stability, economic stabilitggional stability and international stability.

Prosperity as an ENP objective is clearly conmkeetgh economic reform, the successful
transition to a market economy, and economic iridgn. Increased prosperity is in the EU’s
interests: it increases stability and reduces plush’ factors behind illegal migration, and it helo
provide a receptive market for EU products andisesv There are two interconnected dimensions to
EU policy here. First is the development of therkeh economy in the ENP partners, including
improvements in the investment climate, modermzeatof regulatory frameworks such as tax,
financial services and company law, the openingiuthe economy and accession to the WTO, and
anti-corruption initiatives. In February 2008, t@®uncil Conclusions on the ENP emphasised this
aspect:

P The ENP has already proven to be an importantftwopromoting reform in the ENP countries.
The EU reiterates its willingness and determinatmicontinue to assist its neighbours in sectoral
reform and modernisation, in line with the ENP AatiPlans, as an important step towards
proslréerity and stability in our neighbourhood, lthea human rights, democracy and the rule of
law.

The second dimension is participation in EU ecormoimiegration: a free trade area, possible
extension of the other freedoms (although the meveraf people is currently discussed only in terms
of visa regimes) implying a ‘stake in the intermahrket’, legal approximation, participation in
policies and programmes. The precise nature agcedeof this integration is not specified in any
detail, and will mean different things to the diffat partners. Ukraine, for example, does not geeh

1 European Security Strategy, ‘A Secure EuropeBeiger World', p.7-8.

12 E. Landaburu, “From Neighbourhood to Integrationlidy: Are there concrete alternatives to enlarget?e CEPS
Working Document No.95, March 2006.

13 R. Dannreuther, “Developing the Alternative to &gement: The European Neighbourhood Policy” (2a06European
Foreign Affairs Rev183 at 201.

14 Further on Action Plans, see below. For the Ulgdiation Plan see:
http://ec.europa.eu/world/enp/pdf/action_plans/ingaenp_ap_final_en.pdf

15 European Council Common Strategy on Ukraine, 1@BBICFSP, 11 December 1999, OJ 1999 L 331/1. Thisrfon
Strategy expired in December 2004 and was not redeis place being taken by the ENP Action Plan.

16 Conclusion of GAER Council, 18 February 2008, fara
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a Free Trade Agreement (FTA) with the EC, so tkaan initial priority, following World Trade
Organization (WTO) accession. The southern Meditezan states have FTAs but are interested in
extending their scope into sensitive agriculturatters. All are interested in liberalising the
movement of people. We will look a little more a@tsat what this integration might mean in the ffina
section.

The two ‘economic’ dimensions to the ENP (markebrexny reform and participation in
European integration) are connected in that theseés the latter as a mechanism for achieving the
former. Let us take this point a bit further.

Integration as a basis for modernization

Integration is not of itself an EU objective foretleNP. The EU’s objectives are security,
stability and prosperity, and integration is a megmachieve that objective in two ways.

First, in the sense of being the reward offerecetnrn for meeting conditions that the EU thinkd wi
be conducive to its own security and that of tlggare generally.

Second, in general terms the EU sees regionalratieg as facilitating economic and political
development. This is as true of its developmenicgohs the ENP. It is a methodology that has
worked for the EU Member States and, in its viewl] work for others too. Thus integration is a
methodology for achieving its ENP objectives — exoit and political modernization and thereby
security — rather than an objective in its own tigh

The link is demonstrated in a rhetorical questiosgal by a Commission official:

[HJow we can support transition, as a goal in ignoright, perhaps the most important goal of
all ... How can we use our soft power, our transfdimeapower, our gravitational influence, to
leverage the reforms we would like to see in oughmaourhood? ... The answer is through the
European Neighbourhood Policy (ENP), our newegiépr policy tool*’

This account uses the concept of the EU as a nomnpbwer, its ability to attract and
influence others to adopt its values and polf€iesVe can note the way in which this view of ENP
objectives emphasises the EU’s own perspectivettadENP as a way of achieving EU goals; there
seems to be little by way of discussion of the hie@urs’ own objectives. The EU operates its policy
on the basis that the neighbours share its obgsctig well as its values.

To a large extent these generalised objectivesu(iggcstability, prosperity) may be shared;
however when one tries to pin them down into marecsic goals, it may not be so easy to define
shared objectives. And as Meloni has pointed otigriies between them may well differ: the
neighbours may wish to give more weight to prospeor stability, for example, while as we have
seen there is evidence that the EU sees securiyegmlicy’s underlying rational® Although for the
ENP partners too, integration with the EU is destynltimately to lead to economic development and
stability, in some cases integration may also ls s a goal in its own right, or as a step towards
eventual membership. An emphasis on the formern@oic development) invites a more critical
approach to specific integration demands, thelteisty the extent to which they will in fact contrtb
to (for example) economic growth. An emphasis oe latter (membership) values the overall
integrative process over an immediate balance wdradge and is perhaps more prepared to accept a
longer-term perspective.

17 E. Landaburu, “From Neighbourhood to Integratioolidy: Are there concrete alternatives to enlarget?e CEPS
Working Document No.95, March 2006.

18 On the EU as a normative power, see |. Mannersyriidtive Power Europe: A Contradiction in Terms20Qq2) 40
Journal of Common Market Studi285; H. Sjursen “The EU as a 'normative' powew lean this be?” (2006) 1Burnal of
European Public Polic35. On the concept of normative power specifidal the context of the ENP, concluding that the
ENP does not in fact provide convincing evidencehef EU’'s normative power, see E. Johansson-Nodlés (Non-)
Normative Power EU and the European Neighbourhamity® An Exceptional Policy for an Exceptional Ac?” (2007) 7
European Political Economy Rei81.

19G. Meloni, “Is the Same Toolkit Used during Enlement Still Applicable to the Countries of the Niseighbourhood? A
Problem of Mismatching Between Objectives and lmsgnts” in M. Cremona & G. Meloni (edslhe European
Neighbourhood Policy: A Framework for Modernisa®dBU| Working Papers, LAW 2007/21, 97 at 101.



The ENP as Framework for Modernization

The ENP as an integration project?

The EU may see the ENP as a framework for modédioizat may also argue that integration
can facilitate modernization; but is the ENP readlymodel of integration? And what kind of
integration are we talking about, how wide is itteat and how deep is it?

The initial rhetoric behind the ENP was full of egtration, with both a political and an
economic dimension. In his 2002 speech Prodi deeelahe idea of 'sharing everything’ (except
institutions) including as its centre-piece ‘a coammmarket embracing the EU and its partners’,
together with common approaches to common thredlsgal migration, crime, terrorism,
environmental threats), and to regional conflicthus, integration implies not only economic
integration (a free trade area or common market)atgo cooperation within foreign and security
policy (CFSP) and Justice and Home Affairs (JHAjqydfields. He argues, ‘If a country has reached
this level, it has come as close to the EU aspbissible to be without being a memt&r.’

In the early stages of the ENP, the form that eobdreconomic integration would take was
expressed in terms of a ‘stake in the internal etaskith a specific reference to the four freedéms
The Council Conclusions of 13 June 2003 refer to:

Perspectives for participating progressively in tB&'s Internal Market and its regulatory
structures, including those pertaining to sustainable develapméhealth, consumer and
environmental protection), based on legislativerapipation’ and ‘Preferential trading relations
and further market opening in accordance with WTi@giples.

Despite this rhetoric it is hard to find concretegress towards integration since 2003. The
level of integration in the current PCAs is notywhargh. The EMAs are FTAs with provisions relating
to the protection of migrant workers and they arbedded in the Barcelona Process which envisages
a Euro-Mediterranean FTA by 2010, but progress heen slow. These agreements provide the
institutional basis for the ENP.

Nevertheless it is clear that integration is stillthe agenda. The Council in its Conclusions of
February 2008 said that ‘Deepened economic intiegrahust remain an essential building block of
our relations with our neighbours.” What signs #rere of instruments with a distinctive focus on
integration?

1. The Action Plans certainly set targets for ecoiep political and legal reform — modernization.
They do not link this to integration, but might $&en as concerned with achieving the pre-conditions
for integration.

2. The EU has concluded a number of agreementsthgtimeighbouring states within the framework
of the ENP. | would not see Readmission Agreemastspecifically concerned with integration but
Visa Facilitation agreements could be seen as stippoof what are called ‘people-to-people
contacts’. And Ukraine has concluded agreementgyued to facilitate its participation — and has
participated — in EU European Security and Defdéhmiicy (ESDP) missiorR§

3. Integration into the Common Foreign and SecWritjicy (CFSP): the eastern ENP partners have

20 prodi, “A Wider Europe — A Proximity Policy as they to stability”, speech to the Sixth ECSA-Woflnference,
Brussels, 5-6 December 2002, SPEECH/02/619.

21 [The ENP partners] “should be offered the prosméca stake in the EU’s Internal Market and furtiveegration and
liberalisation to promote the free movement of —+spaes, goods, services and capital (four freeddn@pmmission
Communication, “Wider Europe — Neighbourhood: A Né&ramework for Relations with our Eastern and Seuth
Neighbours”, 11 March 2003, COM(2003)104, p.4

22 Council Decision 2005/495/CFSP concerning the kemien of the Agreement between the European Uaimh Ukraine
establishing a framework for the participation lné {Ukraine in the European Union crisis managempatations, OJ 2005
L 182/28. The agreement sets out the general donglitfor Ukrainian participation in civilian and litéry crisis
management operations. Council Decision 2005/483RC€oncerning the conclusion of the Agreement batwie EU and
Ukraine on security procedures for the exchanggasssified information, OJ 2005 L 172/83.
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already been invited, on a case by case basiigtothemselves with EU declarations, demarches and
CFSP Common Positions: Ukraine since February 20@8ldova since June 2005, Armenia,
Azerbaijan and Georgia since June 2007. The Cotmasilsaid that “A similar possibility should be
pursued for the EU's Mediterranean partrférsThe Action Plans already contain references to
alignment with EU-supported international initi&s/on WMD and disarmament. Ukraine provides an
illustration of the way in which operational invelment in the EU’s crisis management and conflict
prevention missions may be facilitated by mearspetific agreements.

4. Proposals for neighbour countries’ participafioprogrammes and agencies. One way in which the
institutional dimension of integration can be binto the ENP — and one which is drawn from pre-

accession experience — is the decision to invoN® Rartners in a number of EU programmes and to
contemplate their participation in certain agerféies the Commission points out, such participation

may both serve to promote the objectives of theneige themselves as well as supporting and
encouraging domestic reform agendas and convergetit&U standards and norms.

Past experience with non-member countries has shtvat participation in Community
programmes can have very positive effects. At thiecyp and regulatory levels, such participation
has promoted the development and adoption of giesdén a range of policy areas relevant to
reform and transition. It has encouraged partnentes to adopt new models of consultation and
involvement of the private sector. It has allowedreased access by third country policymakers to
specialised networks and exposed them to pradg@gcts of EU policymaking. In some cases, it
has led to the establishment of new institutiongthers to the strengthening of the administrative
capacity and legal authority of existing ones. dtstbeen instrumental in the transfer of best
practices. Finally, such participation has alsovjgted the European Union with greater visibility
in third countries®

A certain level of multilateral institutional paripation may thus emerge as more ENP
partners are included in the agencies and programimdoth cases a formal international agreement
is necessary. Participation in agencies requiresgagement between the ENP partner and the agency
itself. Arrangements for participation in progransnis envisaged through the negotiation of an
additional Protocol to each existing PCA or EMAtisgf out the general principle and modalities for
such participation, with the detailed arrangemdatsparticipation in specific programmes as the
subject of programme-specific memoranda of undedstg with the ENP partnéfs These initiatives
are certainly a good basis for developing a sehgesolvement — and actual practice — in pre-erigti
EU institutional structures.

5. The ENPI Regulation was adopted in December#p@6d affirms in its Preamble that ‘Promotion
of political, economic and social reforms acrose tteighbourhood is an important objective of
Community assistance.” The ENPI replaces existimgnicial instruments (TACIS and MEDA) for the

ENP regions and Russia for the period 2007-2018illlbperate alongside two other general financial
instruments, one for pre-accession (to includeWrestern Balkandj and one for developmént as

% GAER Council Conclusions, 18 June 2007.

24 Commission Communication on the general approacknable ENP partner countries to participate imanity
agencies and Community programmes, COM (2006) ZZ%ec 2006. The approach proposed here by the Cssroniwas
approved by the Council in its GAER Conclusionsbadarch 2007.

% |bid. p.4.

26 |bid. p.8. On 18 June 2007 the Council agreed adae for the Commission to negotiate Protocokhéorelevant PCAs
and EMAs which would establish general principlesgarticipation by the partner States in Commupiggrammes.

27 Regulation 1638/2006/EC laying down general pioms establishing a European Neighbourhood andnéstiip
Instrument OJ 2006 L 310/1.

28 Council Regulation 1085/2006/EC of 17 July 200@elishing an Instrument for Pre-Accession AssistafiPA) OJ 2006
L 210/82.

29 Regulation 1905/2006/EC establishing a financiatrument for development cooperation, OJ 2006 8/4T.
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well as specific instruments on democracy and hungims® and stability™.
Article 2 defines the overall scope of the prograanm

Community assistance under the Neighbourhood andndtahip Instrument shall promote
enhanced cooperation and progressive economicratieg between the European Union and the
partner countries and, in particular, the impleragan of partnership and cooperation agreements,
association agreements or other existing and fuitgreements.

The emphasis on both integration and on the imphatien of agreements in notable; the
ENPI is thus closely tied to existing and futurgdlecommitments on both sides as well as to Action
Plan priorities. The Regulation then goes on taldigh a long list of objectives, including: paiti
dialogue and reform; legislative and regulatory ragpnation; capacity building; promotion of the
rule of law, good governance and human rights;asuable development; poverty reduction; the
development of civil society; the development aharket economy; cooperation in sectoral domains
such as energy, transport and telecommunicationsgeb management; fighting terrorism and
organised crime; migration and asylum policies.

From the perspective of integration as an ENP dibjecan important feature of the ENPI is
the inclusion among its objectives of cross-bord®operation, including that between EU Member
States and neighbours. Prior to the introductionthef ENPI the position was fragmented with
INTERREG (Structural Funds) covering cross-bordsll #ransnational cooperation among Member
States and operations within neighbouring stategreal by TACIS or MEDA. Between 2004-2006
(after the launch of the ENP but before ENPI) theas an attempt to coordinate existing programmes
through the introduction of Neighbourhood Programrfsingle projects operating on both sides of the
border). The ENPI formalises this position, theorale being not only administrative efficiency but
also support for the overall ENP objective of aiumjdthe creation of new dividing lines:

It is important to foster cooperation both at thedpean Union external border and among partner
countries, especially those among them that argrgebically close to each other. In order to
avoid the creation of new dividing lines, it is fiemlarly important to remove obstacles to effeetiv
cross-border cooperation along the external borddrsthe European Union. Cross-border
cooperation should contribute to integrated andtasuable regional development between
neighbouring border regions and harmonious teraitantegration across the Community and with
neighbouring countries. This aim can best be aelidyy combining external policy objectives
with environmentally sustainable economic and damhesion’

Programmes may thus be country or multi-countrye(am more ENP states), cross-border
(between one or more ENP partners and one or merebidr States and involving a shared part of the
EU’s external border), or trans-regional (betweea or more ENP partner and one or more Member
State and addressing common challenges, takinge pdagwhere in the territory of participating
states). The Commission is also given the poweenndrawing up action programmes, to decide to
include as potential participants non-ENP countrédigible under other Community external
assistance instruments (such as the pre-accessa®velopment cooperation instruments) in order to
take account of the regional or cross-border naifieeprogramnig.

The ENPI thus represents an innovative attempt noowage coherence in assistance
programming and to support the rhetoric of crossieocooperation with facilitative instruments. It
will be interesting to see whether these cross+4roadd trans-regional priorities coexist well witie
bilateral priorities of the individual Action Plans

6. New Deep Free Trade Agreements (DFTAS). Sineeetlrly stages of the ENP, references to the

30 Regulation 1889/2006 on establishing a financitggrument for the promotion of democracy and hunigtits worldwide
0J 2006 L 386/1.

31 Regulation 1717/2006/EC establishing an instrurfemstability OJ 2006 L 327/1.

32 Regulation 1638/2006/EC, Preamble, paras 14-15.

33 Regulation 1638/2006/EC, Art. 27.
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internal market and the four freedoms have beetaced by more general references to ‘deeper
economic integration’. According to the CommissitDeeper economic integration with our ENP
partners will be central to the success and crfgfibof the policy.®* In its 18 February 2008
Conclusions the Council said that ‘Deepened ecoadntégration must remain an essential building
block of our relations with our neighbours.’

What is deep integration? ‘Deep integration’ intksaintegration that goes substantially beyond a
classic free trade area but it does not necessarly an extension of the full internal markaetquis
or the four freedoms to the ENP partners; rathenffers a degree of flexibility in the level of
integration offered in different sectors. The Coission sees it as going beyond free trade in goods
and services to include ‘beyond the border’ regulaissues, such as consumer and environmental
protection, technical standards, competition policyellectual property rights, company law and
financial services. The degree of deep economégiation possible is also dependant on the pattners
other integration commitments. For example, the @omwvealth of Independent States (CIS) Single
Economic Space project between Russia, Belarusakkaran and Ukraine involves the goal of a
customs union; were Ukraine to go down this roadould not envisage a separate FTA with the EU.
Attempts to converge on European standards migbt lz¢ affected by alternative standards (such as
Russian). Conversely, were economic integratiom wie EU to encompass a customs uttjoiat
would preclude the partners’ participation in othegional free trade agreements.

The formal basis for deeper economic integratiofi w@ke the form of enhanced bilateral
agreements with the EU, which the Commission refersas ‘deep and comprehensive FTA’
agreement$, now abbreviated as DFTAs, or simply as ‘New EmleahAgreements’. What legal
form will these new agreements take? Under thet¥reh Lisbon a specific legal base would be
introduced into the Treaty on European Union (TE)neighbourhood agreemetftsbut (some of)
these agreements are likely to be negotiated beferélreaty of Lisbon enters into force. Existing
possibilities include a cooperation agreement udécle 181a EC but this would not be seen as
great step forward from the existing PCAs, and Metliterranean states already have Association
Agreements. An alternative would therefore be asosmmtion Agreement under Article 310 £C

These existing legal bases are all found in theTEgaty and would not therefore in themselves
cover the second and third pillar (JHA and CFSRPeets of the agreement. These CFSP and JHA
provisions are likely to be of a framework naturghwspecific initiatives dealt with under separate
agreements, as happens already. There are thrabipibss here: (i) a standard mixed agreemenhwit
the Member States’ participation addressing thersg@nd third pillar dimensions; (ii) a mixed pilla
agreement, using Articles 24 and 38 TEU as welréisle 310 EC; (iii) separate agreements based on
Article 310 EC (or perhaps Article 181a EC) andides 24 & 38 TEU respectively. Of these, the
second would be the most innovative and would allosvEU to claim that these agreements offer a
new step forward in levels of integration. Howestthough the mixed pillar model has been used for
a sectoral agreement (the EU/EC Agreement withZwind on the Schengaicquis®) and its use
proposed for a framework agreement on partnersidpcaoperation with Thailand, it was eventually
decided to use the traditional mixed agreement tidarfor the latter. An inter-pillar agreement raise
issues of compliance with Article 47 TEU to ensthiat the exercise of second pillar powers does
not 'encroach’ upon first pillar competerite

34 Commission Communication on Strengthening the EBEM (2006) 726, p.4.

35 As is the case for Turkey, but which has not bmeggested — and is not a likely scenario — folEN@ partners.

36 Commission Communication on Strengthening the BBIBM (2006) 726, p. 4.

37 A new Atrticle 8 to be added to the TEU under theafy of Lisbon; formerly Article 1-57(1) of the @stitutional Treaty.

3% On this see further C Hillion, ‘Mapping out the WeContractual Relations between the European Umiod its
Neighbours: Learning from the EU-Ukraine “Enhanéeggeement™ (2007) 12 EFA Rev 169.

39 Signed on behalf of the EC by Council Decision 2860/EC OJ 2004 L 370/78, and on behalf of the Council
Decision 2004/849/EC OJ 2004 L 368/26.

40 C-176/03Commission v Council (Environmental Penaltig)05] ECR I-7879; C-91/08ommission v Council (SALW)
judgment 20 May 2008. On mixed pillar agreements &@ther C. Hillion and R.A. Wessel, “Restrainiftxternal
Competences of EU Member States under CFSP” in MmGna and B. de Witte (ed&U Foreign Relations Law -
Constitutional Fundamental©xford: Hart Publishing, 2008.
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These bilateral instruments will allow for diffetetion between partners in terms of the speed of
the integration process, but the Commission argjuasall the ENP partners should have ‘the same
perspective’ in terms of regulatory convergence raagket access, thus supporting the cohesion of the
ENP framework and more specifically allowing foethossibility that what is at present a series of
bilateral agreements might in due course evolwe anleighbourhood Economic Commufity
For the PCA states, the immediate goal would bentwve towards a free trade agreement. The
negotiating mandate for such an agreement with ib&ro replace the existing PCA, has been agreed
and its likely scope provides an indication of giape a new 'neighbourhood’ agreement might take:
the Council has said that ‘certain aspects of @itpeeement with Ukraine] could serve as a model for
other ENP partners in the futufe’ Although the EU is ready to negotiate a FTA witkraine (and
Russia) following WTO membersHip it is not yet ready to do so with Moldova or theuthern
Caucasuflé partnéfs which are likely to remain with enhanced autonamérade preferences for a
while yef®™.

The Mediterranean partners, as we have seen, glheae free trade agreements with the EU, so
any new agreements with these partners would kdylito offer enhanced integration by way of
further liberalisation of the agriculture and figlee sectors, services, establishment and capital
movements, and stronger commitments towards regylatonvergence in key sectors (financial
services, transport, telecommunications), and dieldeconomic governance (taxation, company law,
competition, state aids). The Council has indicdtesl areas of priority for the EU: ‘The scope of
existing free trade agreements with ENP partneossldhbe deepened where possible. ... The Council
emphasises the importance of concluding agreemeitts the ENP partner countries of the
Mediterranean region on the liberalisation of se#gj trade in agricultural products and the right o
establishment!® In some areas thacquis could be effectively extended to the neighbourstates
(e.g. aviation, energy) via sectoral agreementaected to the overall agreement.

It is notable that despite the early referencabédour freedoms already mentioned, discussion of
the movement of people in EU documents on the Ef\fPamed in terms of migration policy rather
than economic integration. Unsurprisingly perhaygsconcrete proposals have been made to establish
free movement of persons as a goal of the ENPeadsthe focus is on visa facilitation, readmission,
cooperation on border management and illegal imatiign. The EU seeks to negotiate readmission
agreements side by side with visa facilitation agrents (the latter with an emphasis on facilitating
short-term travef). Dialogue on migration issues takes places withi® framework of the ENP
Action Plans. In June 2007 it was agreed that tleb& Approach to Migration should be extended to
the eastern and south-eastern neighfBdufis will entail enhanced cooperation between Mem
States, dialogue with neighbouring states, intéa ah visa issues, the possibility of mobility
partnerships, information and cooperation on leg@ration, and cooperation involving FRONTEX

41 Commission Communication on Strengthening the ENBM (2006) 726, p.5. See further Commission nopepan
ENP — A Path Towards Further Economic Integraté@ilable on http://ec.europa.eu/world/enp/stresagiting_en.htm

42 GAER Council Conclusions, 18 June 2007. Negotistiovith Ukraine were launched in February 2007, G&ER
Council Conclusions of 22 January 2007. See fuheEmerson (ed.)The Prospect of Deep Free Trade between the EU
and Ukraine(CEPS 2006); C. Hillion, “Mapping out the New Cattual Relations between the European Union and its
Neighbours: Learning from the EU-Ukraine ‘Enhandkgreement’™ (2007) 12 European Foreign Affairs RE§9; C.
Hillion, “A New Framework for the relations betweéme Union and its East European Neighbours” inQvemona & G.
Meloni (eds.)The European Neighbourhood Policy: A FrameworkMmdernisation?EUlI Working Papers, LAW 2007/21..
3 Once Ukraine becomes a member of the WTO theiegisade provisions in the PCA will add little.

4 In February 2008 the Council said that ‘As for ffussible start of negotiations on DFTAs with Gém@nd Armenia, the
Council will decide on the basis of the Commissaecommendations that will include, inter alia tesults of the ongoing
feasibility studies.’

5 These states come within the EU’s GeneralisedeSysif Preferences; see Council Regulation 980/F0D%pplying a
scheme of generalised tariff preferences, OJ L1169/

46 Council Conclusions, 18 February 2008.

47 Visa facilitation and readmission agreements Haaen concluded with Ukraine and Moldova and aredeegotiated
with Morocco. The first common visa application terwas established in Chisinau, Moldova in ApfiDZ; see IP 07/561/
25 April 2007.

48 Commission Communication on “Applying the Globappkoach to migration to the Eastern and South-Eastgions
neighbouring the European Union” COM(2007) 247Ma#y 2007; GAER Council Conclusions on extending antancing
the Global Approach to migration, 18 June 2007.
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(European Agency for the Management of Operatiddabperation at the External Borders) on
integrated border management systems, and thelisstabnt of a ‘regional Black Sea Cooperation
Platform’ including Member tates and other BlackaSitoral states, EU agencies, and regional
organisations such as the Black Sea Economic Catiper (BSEC), with a view to enhancing
information exchange and monitorffig The emphasis then is on migration control antoaigh
reference is made to promoting legal migration epputies and 'people-to-people exchanges’ there
is no discussion of enhanced access to labour nsarkenumber of the existing EMAs contain
commitments on the legal position of legally restdmigrant workers, including provisions on social
security and non-discrimination in relation to citioths of employment. Although it is possible tlaat
perspective of deep integration might envisage amdsirdisation of such provisions across all
enhanced ENP agreements in terms (for exampld)eoEtrope Agreement model, at present it does
not appear that the Commission’s aim of grantirg‘#ame perspective’ for economic integration to
all ENP states extends to the social integratiomigfant workers.

Alongside migration policy, the agreement for ‘déefegration’ will extend cooperation further
into Justice and Home Affairs issues, including peration relating to organised crime and
international terrorism, anti-corruption (closelgnomected with promotion of the rule of law), and
cooperation on modernisation of the judicial anoingral justice systems. An agreement between
Europol and Ukraine is envisaged. Ultimately theemgion of aspects of the JH&quissuch as the
European Arrest Warrant might be considered.

The political dimension of deep integration iseeted in an increased emphasis on cooperation in
relation to the CFSP and security and defenceipslitn terms of contractual commitments, this will
build upon the provisions already in the PCAs aiMiAB on political dialogue, together with stronger
references to the ENP aims of cooperation in &ld fof regional security.

Underpinning both economic and political aspectmtg#gration is the notion of shared values. In
bilateral agreements these are given expressiaudhr‘essential elements’ clauses. Alongside the
key values (democracy, the rule of law, good gozece and respect for human rights) and principles
(market economy, free trade, sustainable developraed poverty reduction) a new enhanced
agreement may well include a reference to shareahgtments in relation to a number of what the
EU has called its ‘essential concerns’: the fighaiast terrorism, non-proliferation of weapons of
mass destruction and efforts towards the peacefsblution of regional conflicts as well as
cooperation in justice and home affairs matfers

The common thread running through all these diffeaspects of ‘deep integration’ is the concept
of convergence with EU norms and values, includthg promotion by the EU of existing
international norms. The export by the EU of (pafs the acquisto the partner states has been
categorised by Lavenex as a form of external gawe@'. The EU attempts to spread its own
concepts of governance, not only economic govemdnd also in fields such as environmental
protection, external border controls and the ruléaw. The methodologies it uses to do this may
combine specific commitments in bilateral agreememore general clauses on legal approximation,
extensions of thacquisin specific sectors through bilateral or multilaleagreements, the use of non-
binding instruments such as Action Plans, condiiibyy technical assistance for capacity-building
and training, and both formal and informal dialogle different ways they all contribute to the
conception of the ‘soft power’ or ‘transformatiomplomacy’ of the EU, a power of persuasion rather
than coercion, of which it is argued the ENP isramp example in current EU external pofity
Commissioner Ferrero-Waldner, for example has spokeising ‘our soft power’ to leverage reform:

49 See Annex on priority actions to GAER Council Gosions on extending and enhancing the Global Apghoto
migration, 18 June 2007, Council doc no. 10746/07.

50 GAER Council conclusions on European Neighbourh@olicy - 14 June 2004.

1S, Lavenex, “EU External Governance in Wider Eefo§2004) 11 (4)Journal of European Public Policy80, arguing
that “the EU’s move towards external governanceoisditioned by the resurgence of its fundamentatity as a ‘security
community””.

52 On soft power see for example E. Tulmets, “Is & Stethod of Coordination Best Adapted to the Cantef the EU’s
Neighbourhood?” in M. Cremona & G. Meloni (edsThe European Neighbourhood Policy: A Framework for
Modernisation?EUI Working Papers, LAW 2007/21. On transformagéibdiplomacy see R. Dannreuther, “Developing the
Alternative to Enlargement: The European NeighboadhPolicy” (2006) 1European Foreign Affairs Ret83.
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‘the European Neighbourhood Policy is about helpuog neighbours towards their own prosperity,
security and stability, not by imposing reforms, tny supporting and encouraging reforméfs.’
While based on co-option (joint ownership), thissexse of soft power is clearly recognised as
serving the EU’s own interests (its interest in @&n security, stability and prosperity). It is
nevertheless also increasingly recognised thattlsrests are to an ever greater extent bound up
with those of its neighbours, and the process dpdring integration will enhance that inter-
dependence. Integration will thus provide a medmanfor furthering the EU’s interests (its ENP
goals), and will also lead to a convergence, nbt ofiregulatory norms but also of interests.

Conclusion

The ENP also represents a genuine attempt to bridgegap between Members and non-
Members. Certainly it is not entirely successfuthis respect, but it is worth making the experitne
in emphasising that the EU does not see itselhasxalusionary club whose privileges are reserved
for Members only, but rather an enterprise in whathers can also participate. Innovations in this
respect include the ability to finance cross-boralel cross-regional projects under the ENPI and the
proposal to open up certain agencies and progranunebllP partners. The increased willingness to
expand policies such as energy and transport teMemnbers (while clearly in the interests of the EU
itself) is important and could be extended; why oonhsider ENP participation in the European
Defence Agency, for example?

The emphasis within the ENP on adoption of éleguis the use of pre-accession methodology
and the possibility of ENP partners’ participationagencies and programmes leads to increased
contact between officials in Brussels, the Membt&tes and neighbouring countries, resulting in
increased levels of understanding, realism and buiding. In this way, the instruments of the ENP
might well contribute to shifting perceptions ortleaide: what it means to join the Union, on the on
hand, and a greater readiness to see these esuasrpotential candidates on the other. As Lyash h
said “The only way to blur EC membership is by treareal proximity, based on daily engagement
and constant presencé”Against this background more could be done tatiiespecific projects of
genuinely common interest, including multilateredjpcts, to build on the idea of joint ownershipaas
genuinely innovative form of ‘integration withoutembership’.

53 B. Ferrero-Waldner, “The European NeighbourhooticPoThe EU’s Newest Foreign Policy Instrument’0(5) 11
European Foreign Affairs Re®39 at 139 and 140.

54D. Lynch, “The New Eastern Dimension of the EnéatgEU” in Partners and Neighbours: A CFSP for a Wider Eutope
Chaillot Papers No.64, Institute for Security Sasi2003, 34 at 58.
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The Hybrid Legal Nature of the European Neighbourh@d Policy

Bart Van Vooreh

Introduction

Conceived in 2003 as the wider-Europe policy, aaterl re-branded to the European
Neighbourhood Policy (ENP) to better capture itsglderm goal, the ENP has from its inception
exemplified a peculiarly ‘hybrid’ legal nature imving largely been developed and substantiated on
the basis of a wide range of ‘soft law’ documemtkile building on the Association Agreements and
Partnership & Cooperation Agreements (AA & PCA)thslugh the conclusion of such contractual
relations is a prerequisite for establishing ENRtimans, in the now sixth year of its developmdnt i
cannot be denied that the central points of referdior this policy are not those underlying legal
commitments, but rather a large set of policy doeni® which substantially transform the agreements
on which they are based: the ENP Action Plans (AP’s

This paper argues that the preference for a vanétinormative but non-legally binding
documents’ — e.g. soft law — can be explained ndy dy the ENP’s accession legacy and
concomitant methodology, but also by the broadectpral and substantial benefits linked to soft
instruments in an EU law and international law eaht The paper thus has a dual purpose: Firstly,
through an applied analysis of the emerging undedsihg of soft law in the EU it seeks to explaia th
range of procedural and substantial reasons wheithHe Union to opt for this soft core of the ENP.
Secondly, against that background, the paper shbaisthose benefits are neither imagined nor
theoretical, but can in fact be perceived in théigkcPlans’ Justice and Home Affairs sections. The
paper concludes that, while soft instruments corite wlearly perceptible benefits, their usefulness
for the ENP is not unlimited.

The Hybrid Legal Nature of the ENP

Article 249 of the EC Treaty (TEC) lists five instnents through which the Community
institutions shall ‘carry out their task’, two of hich are so-called soft-law instruments:
recommendations and opinions, which ‘shall havéinding force’. It has become however patently
clear that in most if not all of the Union’s intatrand external policies, a wide variety of nonalég
binding documents have been employed quite imagaigtto further the involved actors’ policy
interests. In the European Neighbourhood Poli@sehinclude but are not limited to: Commission
Communications, Conclusions from the European Cibanc the Council of Ministers, non-papers,
strategy papers, Action Plans, Memoranda of Undedstg, Progress reports, etc. That these
documents have ‘some normative power’ is most kisilicknowledged in Article 3 of the Regulation
establishing the European Neighbourhood and Pattiperinstrument (ENPI), which outlines the
‘policy framework’ within which external assistana#l be givert:

Article 3

Policy framework

1. Thepartnership and cooperation agreements, the assotian agreementsand other existing
or future agreements which establish a relationship withingar countries, and the relevant
Commission communicationsand Council conclusionslaying down guidelines for European
Union policy towards these countries, shall provide overall policy framework for the
programming of Community assistance untlés Regulation. Jointly agreedaction plans or
other equivalent documentsshall provide a key point of reference for setti@@mmunity
assistance priorities.[...] [emphasis added]

This article thus very much confirms the hybriddegature of the ENP, in that it is a policy where

* Researcher, Department of Law, European Univenhsitjtute (Italy)
! Regulation (EC) No 1638/2006 of the European &amint and of the Council of 24 October 2006 laglogn general
provisions establishing a European NeighbourhamtiRartnership Instrument 9.11.2006 O.J. L 310/1

17



Bart Van Vooren

legislative and non-legislative instruments, aslwaslnon-contractual and contractual agreements all
figure side-by-side, constituting the Neighbourhpaoticy.

The conceptualization, use and usefulness of ‘it in the European Union is still a
contested phenomenoand some argue thadft law without legal effect is not law, and daft’ with
legal effect is hard laif. Given the heterogeneous nature of the notionta@dngoing debate on a
wide range of difficulties that flow from it, fohé consideration of the documents ‘constitutivethf
ENP, | shall employ a functional approach to softiuments, i.e. by simply considering what are the
benefits or drawbacks of the absence of ‘legal ibgpdorce’ in the ENP context. Thus, far from
entering into legal theoretical debates on whatendéw ‘law’, one can define legal effect as a broa
umbrella concept encompassing both ‘inherent legake’ attributed to Community instruments and
international agreements through Articles 249 af@(3) TEC which bring with it durability and
responsibility for contraventions, among other ¢isinbut also indirect legal effects through the
application of legal methods and principles: thadbig nature of unilateral declarations, legal
certainty, legitimate expectations, &tAdditionally, legal effect needs to be distinguished from the
factual effects of an instrument, which implies that coiapte with that (soft law) act is achieved
voluntarily, or at least, is not imposed by law.

In working her way through a set of definitions quled over the past two decafeSenden
has proposed the following definition of soft legatruments:Rules of conduct that are laid down in
instruments which have not been attributed leghihding force as such, but nevertheless may have
certain (indirect) legal effects, and that are aiivat and may produce practical effects’

To take as a starting point the Commission’s 2088der Europe Communication’, it is
undeniable that this definition may apply to mahgat all of the ENP’s constitutive soft instrument
That Communication, together with the 2002 Solaatieéh Joint Letter, are generally considered the
cradle of the ENP and were certainly intended ftodpce practical effects’ in that theyproposed
that the EU should aim to develop a zone of pragpand a friendly neighbourhood — a ‘ring of
friends’ - with whom the EU enjoys close, peacahd co-operative relationis. The Communication
of December 2006 on ‘strengthening the ENP’ cordirthis when it stated thatThe central
argument of this Communication is that the ENPdispensable and has already proven its worth —
and that it is no less indispensable that the Edbwpon this by strengthening its commitment ® th
ENP. The Communication therefore contains a seriggoposals to substantially improve the impact
of the policy’’

It must be noted that Senden focuses her studpfdinstruments unilaterally adopted by the
Commission and the Council, thus excluding instmitm@nd methods that depend to a large extent on
direct involvement of outside actors; such as f@maple those employed in social regulation or fisca
policy coordinatiof In parallel with this distinction, this papeuthequally adopts an initial division
of soft documents in the context of the ENP whigjuably require a different conceptual approach:
On the one hand there are the Communications, Gsinds, progress reports and other documents
which are the result of a wholly EU-internal polioymation process. On the other hand there &re th
Action Plans, which are — supposedly — the resul process involving the Union and the partner
countriesjointly. Although this division does not hold perfecttprh the perspective of ENP policy

2 On soft law see among others: F. Snyder, Soft bad Institutional Practice in the European Comnyyriit S. martin
(ed.), The Construction of Europe - Essays in Honour ofl&idoel (London 1994), pp. 197-226.; J. Klabbers, "Infatrm
Instruments before the European Court of Justit®94) 31 Common Market Law Review 997-1023.; D.l®he(ed.),
commitment and Compliance - The Role of Non-Bintliagns in the international legal syste(®xford, New York 2000),
p. 560.; J. Scott & D. Trubek, "Mind the Gap: LawdaNew Approaches to Governance in the Europeannn2002)
European Law Journal 1-18.; Finally, this very coefgnsive study on soft law in the EC is highlyoremended, and many
of her analyses have proved useful starting pdorts consideration of soft law in EU External Riglas: L. SendenSoft
Law in European Community La@Oxford 2005), p. 565. (109 — from which this tpiwvas taken.).

3 Snyder.c, (1996), 89.; Sendemg.(2004), 236.

4 See references in notes 3 and 11.

5 Sendeno.c, 112.

® Wider Europe COM, 4. [emphasis removed from o&f]in

7 COM, strengthening the ENP, December 2006, 2.

8 p. C. David M. Trubek, Mark Nance, "“Soft Law,” &4 Law,” and European Integration: Toward a Thegfrilybridity"
(2005) No. 2/05 NYU Jean Monnet Working Paper wwarnmonnetprogram.org.
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formulation (for example NGO’s have been requedtedarticipate in formulating the progress
reports), it is a useful distinction from the persiive of considering the relevant instrumentst sof
legal function. In a speech entitled ‘a hard latksoft power’, Commissioner Ferrero-Waldner
captured the essence of the Neighbourhood Poliéyllasvs:

Throughout that region we are leveraging the Eltsaetive power to deepen our relations and
encourage our neighbours in their path towards @wan and political reform. We do that by
offering deeper political and economic relationshwis to those who make the most progress in
reforms®

In studying this methodology employed by the ENBIniets has provided useful insights into
the soft policy discourse of the ENP based on thiets enlargement experierfeShe convincingly
argues that the soft method of coordination inEN® is a way to manage relations with third states
where the leverage of accession is absent, andvay af attracting the third countries into followi
the EU’s norms and valufs In that sense, the ENP is methodologically reseemt of the Open
Method of Coordination, a kind of ‘new governandelsed on iterative benchmarking, voluntary
compliance and mutual learniig Nevertheless, soft law and soft power are nentidal concepts,
and in seeking to appreciate the role of ‘legaldlig force’ in that soft process, one must
conceptually distinguish the ‘EU-inwardly focuseacdments’ such as Commission Communications,
from the ‘EU-outwardly focused documents’, suchttes Action Plans This division is not linked to
their unilateral or bilateral way of inception/adiop, i.e. the process through which they come into
existence; but flows from the functional approachsoft law; e.g., the role of these instruments as
having a pre-law; a post-law; or a para-law functio

The pre-law function is considered to denominate ‘preparatorg informative instruments’,
and according to Senden: “within this category falparticular Green Papers, White Papers, action
programmes and informative communications.” Asardg their purpose, “these instruments are
adopted with a view to preparing further Commutaty and policy and/or providing information on
Community action® In the ENP context, the 2002 Solana-Patten jeitér on wider Europe can
surely be said to fulfill this function, in thatahalysed the need for further action and laidsoate of
the options and suggestions for the future in tagpect. It is notable then that in comparison with
more common instrument of the ‘Green Papers’, ana lesser extent the ‘White Papers’; this ‘Joint
letter’ format is a variety of soft-law quite apprate for setting the stage for what the ENP would
become: a policy that seeks to overcome institatian legal-substantial Evernal dividing lines
for the purpose of avoiding nesxternaldividing lines in the Neighbourhot

Instruments which largely encompass puest-lawfunction ‘aim at providing guidance as to
the interpretation and application of existing Commity law™®, such as for example the Commission
Communications on how it shall implement competitend state aid rules (The 1962 ‘Christmas
Communicationskt. al). This category shall not be further considerethis context.

® Benita Ferrero-Waldner European Commissioner fatefBal Relations and European Neighbourhood Pofidye
European Union and the world: a hard look at softgr’, Columbia University, New York, 24 SeptemR&07
10 E. Tulmets, “Is a soft method of coordination besapted to the context of the EU’s neighbourhodd . Meloni & M.
g:lremona (ed.)The European Neighbourhood Policy: A FrameworkNadernisation? (2007).

Idem, 122.
12 Neil Walker, EU Constitutionalism and New Goveroanin: G. de Barca & J. Scott (ed.pw and new Governance in the
EU and the US(Oxford & Portland 2006), p. 434. Tulmets, sofithods, 121.
13 This classification is seen to emerge from a rasfgeeholarship including but not limited to: G. Bbardt and K. Wellens,
'Soft Law in European Community Laviel Rev 14 (1989) 5, p. 267; F. Snyder.c, 197.; L. Sendem.c, 119-122. The
account of the three categories in this papersedan that of F. Snyder and L Senden.
14| | senden, "Soft Law, Self-Regulation and Co-Ratjah in European Law - Where do they Meet?" (2@@Blectronic
Journal of Comparative Law, 23.; Sendert, 119. (Note that in her final evaluation, Sendencludes that Green papers
and other preparatory and informative instrumeatsnot be considered ‘sdéw’ in that they cannot be said to constitute
rules of conduct as laid down in her definitioneSendeng.c., 219-220.)
15 Other joint letters/reports include the one byidagolana and Olli Rehn on the state of prepanatif the future EU and
international presence in Kosovo; or the Solanadival paper on International Security and Climagnge of March 2008.
6 sendeno.c, 120.
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A final category is the soft law instruments fdifi a para-law function, which ‘aim at
establishing or giving further effect to Commundgjectives and policy or related policy areas’, or
stated differently, they seek to ‘steer or guidioacin some way or another’. Senden subdivides thi
category into formal and non-formal steering instemts, which can thus encompass both political
declarations and conclusions, (non-formal) as wvell instruments encompassing much firmer
commitments such as establishing ‘closer cooperatioeven harmonization between the Member
States’ (formal)’. While evidently the previous two categories aleek to ‘guide action’, the crucial
factor distinguishingpara-law from pre — or post-lawis that the former category ‘is not necessarily
linked to the existing legal framework’, while thater categories afe Consequently, independently
from an existing legal framework, steering instruisemay lay down new rules and may not be solely
linked to an application or explanation of existihgrd-law, but in fact entail an addition to its
contents.

While Joint Letters, Green Papers, Communicatiomsrdther well in this trifurcated
categorization, especially pre-law, this is lessetrfor the ENP Action Plans which exhibit
characteristics attributed to all three categoriesessence, these instruments can be definexirdly j
agreed and commonly owned soft legal documents hwhre relatively specific, time-bound and
action oriented, reflecting the different ambiticausd capacities of the ENP partner country, while
seeking to promote regulatory convergence with &gislation and standards.

Indeed, they could be linked to the pre-law funttio preparing the priorities and future
commitments for relations with that partner counttg well as the post law function, given that a
treaty framework is a prerequisite to their negima However, the para-law function best fits the
nature of the action plan, given that it substédlgt@dvances and re-defines the contractual reiatio
with the third country, much like the Accession tRarships have done for the Europe Agreements.
The latter instruments had the purpose of “settingin a single framework the priority areas for
further work identified” by the Commission in wornlg towards the accession of the respective
applicant country, a definition which very muchsfithe Action Plans’ purpose, aside from the
accession objective

To conclude and summarize, in seeking to uncovepteferences for the soft legal nature of
a given instrument in the ENP, one must uncoverl¢geslative function they emulate, and on that
basis analyze the benefits and drawbacks that gmmmynthe choice for a non-legally binding
document. As regards the ENP Action Plans, onédcangue that their soft-legal function is simply
explained because it is in line with the accessmathodology, although such would be arguably an
overly constrained observation. Indeed, it is atythat the preference for soft legal Action Plans
rather than binding agreements can be explained the purpose of overcoming legal procedural and
substantial hurdles flowing from the multileveldrawork underpinning EU external relations. Stated
differently, aside from being at the heart of atgoihditional approach, a core benefit of the Attio
Plans’ non-binding nature lies in their abilitydgercome EU-internal legal constraints, thus alfayi
the EU institutions and the Member States to famusichieving policy objectives coherently, paying
little attention to potential competence disputes.

Rationales for Soft-Law in the ENP

Pre-Accession Methodology

The core of legal binding force can be said tarliensuring compliance by the actors targeted by th
legal rule, through deterring non-compliance asl vasl through incurring responsibility and the

subsequent possibility of reparations for incuriejiries’®. It is incontestable that this is hardly

compatible with the ENP policy discourse based antngrship, joint ownership and the Union being a

17 Sendenop.c, 156.

8 1dem, 157.

19 Quote taken from note 39 in Inglis, CMLRev 200334.

20 D, Shelton (ed.), commitment and Compliance - Rue of Non-Binding Norms in the international leggstem,
(Oxford, New York 2000), 9.
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‘pole of attraction’ in the NeighbourhoBd In seeking to achieve the ENP’s objectives, ibfat
‘Europeanisation’, the Union thus employs a setsoft methods which have been categorized
respectively as the conditionality model, the sd@arning model, the lesson drawing model, and the
model learning mod&. In essence, these are models of ‘compliance BMNF objectives’, e.g. the
transfer of EU or international rules into th# 8ountry domestic legal orders for the purpose of
‘stability, security and prosperity’, not througbghl compliance but through the potential loss of
benefits or gain of financial and other benefitssionply because compliance is considered valuable
because of efficiency or for other reasons. On ib@ie, Tulmets writes!Interviews at the
Commission revealed that persuasion through negwtian committees or in forums as well as
shaming through annual reports were considered reffident ways to shape relations with third
states than the traditional (negative) conditiagali... The mutually agreed Action Plans (a sort of
political contract) should represent a way to amser@ticism about the asymmetry of economic
agreements (AAS, PCAs) as well as about the urilatharacter of conditionality® Consequently,
the soft approach and instruments deployed by tN® Bre commensurate with the substantive
rationgle of directly or indirectly encouraging timeplementation of thacquisin third country legal
orders".

Para-Legal Function
From a functional perspective, the absence of legaling force brings with it five — real or percedl
— procedural and substantial benefits:

1. Avoiding cumbersome procedures in adoption efiietrument— The ENP Action Plans are of an
all-encompassing nature in the policy areas theseroso that all these issues would have to be
included in a single binding instrument. The Unidme Community, as well as the Member States
would surely have to be parties to the legal imagnt concluded, raising a plethora of questiona of
legal procedural and substantial kind: who shaljotiate a cross-pillar mixed agreement; which
procedure shall be followed in its adoption; wheoes responsibility for its breach lie?.. Aside
from the fact that such an ambitious instrument lhesn projected only as a medium to long term
objective, and that the exact legal nature of a Mglanced Agreement/Neighbourhood Agreement
has been subject to much speculation, less ambifgrctoral) instruments might still have to inelv
the Member States and/or the parliament for ratiibe. A less grand solution might lie in the
adoption of Association Council Decisions, althougtth excludes the Partnership and cooperation
councils which have no power to adopt such legdaihding instruments to flesh out the contractual
agreement.

Given this procedural unattractiveness which has#igms commensurate with the ENP’s
methodology, Action Plans are on the Union sidepéetbas GAER Council Decisions on the position
to be taken in the Association — or Partnership @adperation Councils, following the conclusion of
joint ‘consultations’ conducted by the CommissforSubsequently, the Action Plans were adopted
within the relevant AA or PCA council as non-binglirecommendations; or via a written procedure if
a meeting was not going to take place soon erfdugh

2L E. Tulmets, "Can the Discourse on 'Soft Power'pHéle EU to Bridge its Capability-Expectations Gaf2007) 7
European Political Economy Review 195-226.

22 G. Meloni, Wider Europe: the influence of the EbJ meighbouring countries: the case of Russia angibk, EUI PhD
Thesis, (Florence 2007), p. 338.

23E. Tulmets, 2007.c, 207

24 See further on this topic: R. Petrov, "Exportihg tAcquis Communautaire into the Legal Systems hifdTCountries”
(2008) 13 European Foreign Affairs Review 33-52.

25 C. Hillion, "Mapping-Out the New Contractual Rétais between the European Union and Its Neighbdugarning from
the EU-Ukraine 'Enhanced Agreement™ (2007) 12 geann Foreign Affairs Review 169-182.

% Note that the idea of ‘conducting consultatiors’a point strongly emphasized by the Commissionpgsosed to
conducting ‘negotiations’, a technical but not gmsficant distinction. (Electronic CommunicationtwiDG Relex, February
2006).

27 such as for example Recommendation No. 1/2005hef EU-Ukraine Cooperation Council of 21/02/2005 tbe
implementation of the EU/Ukraine Action Plan. Seed®sal for a Council Decision on the position ®diopted by the
Communities and its Member States within the Coafp@n Council established by the [PCA], with regtzdhe adoption of
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2. Negotiating a binding treaty may be too burdemsofrom a practical perspective. For the
management of the ENP, the Commission indeed maiseti human and other resources at its
disposal, and the prolonged and difficult processnegotiating new and deeper contractual
agreements, and the potential benefits of legailhdibhg commitments were considered to be of
insufficient added-value in the face of the co$tsuzh negotiatiorfé

3. A new treaty might not be considered desiraldeof yet.— This certainly emerges from all
Commission Communications as well as the actiongptaemselvés the latter stating that “in light
of the fulfilment of the objectives of this Actid?lan and of the overall evolution of [EU-3rd coyntr
relations], consideration will be given to the pbssy of a new contractual relationship”. Linked
this, one might also consider that a negotiatedamé might simply not be reached at all through a
legally binding agreement, or reflect a lowest cammdenominatdf. A simple but politically
significant example is the fact that the Ukrainidation Plan states that the EU “acknowledges
Ukraine’s European aspirations” and that it “welesnUkraine’s European choice”. While such a
statement in the Action Plan says nothing on théola commitment, its inclusion in the New
Enhanced Agreement with Ukraine has been subjecoitdention even before negotiations were
opened in early 2007.

4. Durability v. Flexibility of the Instrument: It could be argued that Action Plans allow st
flexibility in responding to changing political amtonomic events and/or ambitions; whereas legally
binding commitments are said to benefit from ‘diliah. However, the flexibility argument holds
only to a limited extent, as is evidenced by th@&@rogress reports in relation to the Ukraine,
Moldovan and Israeli Action Plans. The Action Rlavere supposed to run for initial periods of three
years, with the possibility of being amended on lilsis of joint agreement ‘to reflect progress in
addressing the prioritied’ In those three cases, where arguably such aneemdwould seem in
place given the Commission’s evaluation of therhagng made ‘significant advances’; nevertheless
their duration was simply ‘extendedfot pragmatic reasoris while cooperation “continues on their
basis” and a review is underway so as to ‘deepem thubstantiallj®. As is clear from the ongoing
negotiations with Ukraine, the upgrade in relatiaith that country will happen not through a redse
Action Plan, but through a ‘new enhanced agreememd in sectoral policy areas this upgrade
equally happens through binding agreements sudbras<xample in the field of civil aviation where
negotiations are under way with Ukraine and Isr@elnsequently, at this point in time, Action Plans
are not as regularly updated as they could have. bee

5. Avoiding that the Instrument becomes part of then@anity legal order Should an instrument be
adopted as an actual agreement or a decision oAs$Beciation Council, its provisions have the
potential of becoming part of the Community legatiey with concomitant legal effedfs In the
Sevince case, the Court of Justice has accordedtdiffect to a standstill clause on new restnio
on access to the employment of workers legallydesgi and employed in the territory of the
contracting States; while in the Simutenkov case BCJ accorded direct effect to a non-
discrimination clause contained in the PCA with $tas as it had done earlier in relation to

(Contd.)
a Recommendation on the implementation of the Eltalle Action Plan, Brussels, 9.12.2004, COM(2004)@®for that of
Morocco see on the same date COM(2004) 788 fiAlllare available at: http://ec.europa.eu/worldigloguments_en.htm.
2 5ource on file with author.

2 For example: COM, Wider Europe, 2003, 16-17. (eneyal, on the feasibility of new contractual linfalowing
implementation of the Action Plans); COM, Strenging the ENP, 2006, 4. (on the implementation @& #ttion plan
preparing the conclusion of an FTA with Ukraine).

%9 Hartmut, 501.

31| anguage broadly employed by all Action Planshwsidome small exceptions.

32 Communication from the Commission to the Parlianzen the Council, Implementation of the Europeaighbourhood
Policy in 2007, Brussels, 3 April 2008, COM(200811 3.

33 Case C- 192/8%evince[1990] ECR 1-3461 (Decision of Association Councifase C-265/03lgor Simutenkow.
Ministerio de Educacion y Cultur&eal Federacion Espanola de FUp[005] ECR |-2579.
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Association Agreemerits However this point is not so pertinent in relatim the Action Plans, as
their terms can hardly be considered ‘clear, pee@isd unconditional’. As regards ‘indirect legal
effects’, it is equally unlikely that these docurteecould be used as interpretational aids in sases
as Simutenkao?V, although this flows from the content and purposthe action plans as programming
political priorities, rather than their soft lawtnee which would carry that potential.

Consequently, the ENP action plans are at the ap&ara-law’ which aims ‘to establish or
give further effect to Community objectives andippbr related policy areas’, without the drawbacks
of legal binding force. To sum up, the ENP Actidar® 1) have required ‘less intensive’ negotiations
in comparison with broad-ranging treaty instrumgBjswvere more substantial and precise due to their
‘mere political nature’; 3) could be more easilpleeed or complemented by other docum@nty do
not require ratification and are more easily adopt® and have no direct bearing on the EC legal
order.

As hinted at in the previous two sections, documerith these characteristics should be ideal
in overcoming the EU-internal competence dividaedeled, in the context of EU External Relations
Law much attention is given to, and energy investedquestions of competence: their existence,
nature, delineation, relationship, etc. The thindl final section tests quantitatively whether i
not hindered by procedural and other drawbackss dlogeed manage to reflect an integrated and
coherent single voice in the neighbourhood, regasdbf underlying competence questions.

Surmounting Competences Altogether in the Action RIns’ JHA Sections

Assumption & Methodology in analysing the ENP Actid’lans

The goal of this section is to analyse whether phecelled competences underlying the
Union’s external action is seen to be reflectethenENP Action Plans or not. The approach followed
in doing so is a textual comparison and quantificedf all the Justice and Home affairs sectionalbf
twelve ENP Action plans, a policy area which subttdly reflects Union, Community as well as
Member State action. On the basis of this comparit is questioned whether initiatives falling
within Member State competences, or which explicittquire Member State action rather than
Community action, are more broadly or blandly warde contrast with the formulations of other
initiatives in the JHA field. Stated differentlys ithe ‘strength’ of an initiative represented i th
Action Plans much less, equal, or more; dependimgvbether it is linked to the Member States’,
rather than the EC’s competences? The answerdatfgstion thus seeks to clarify whether soft law
documents are indeed helpful and effective in awaing the fragmented nature of the Union’s
external relations constitution.

Methodologically, quantifying the Action Plans igigently a challenging task, and gauging
the ‘strength’ is potentially an entirely subjeetiexercise. So as to address this critique a dual
criterion was used: in thig'st instance, the ‘starting value’ would be set onlihsis of arevaluation
of the verb or introductory words used in the atitres on the 1 to 5 scale. This includes such
statements as 'develop cooperation; strengthenpimgnt; accede to; explore possibilities of; take
decisive steps to; approximate'. However, suchsigfficient to come to a conclusive valuation loé t
initiatives, given the complexity of some formutats, their brevity or length, or diverse ways of
structuring certain sections. Hence, so as ttheetinal value, a second criterion was appliednels
theactual content of the proposed meas(a® opposed to focusing on the chosen verb of t@rses)
Some examples serve to illustrate this approach:

- First example; 'identify conditions' would be wadl as weak (2/5), but given that they concern
conditions 'for participation in EU programmes' andhe (Israel) Action plan this initiative is iy
linked to ‘approximation where required by the walet programme’, that would lead to a 'strong’
evaluation of 4/5.

34 Case C-12/86leryem Demirel v Stadt Schwabisch Gmij@87] ECR I- 03719.

35 See Casenote on Simutenkov by C. Hillion, CMLR@0& 815-833.

38 |n the field of energy for example the Commisskmas concluded complementary Memoranda of Underisignaiith
Ukraine and Azerbaijan.
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- Second example: "Develop the cooperation betvisggpt and EU on readmission, including
negotiating readmission agreements between théegaltuilding on Article 69 of the Association
Agreement, taking into account the human dimensgmtioeconomic aspects and accompanying
measures.” In all initiatives 'develop cooperdtioas consistently been valued as average with 3/5,
with the final outcome then to be decided by theoad part of the criterion. In this case, the #pec
reference to readmission agreements is presefitacten plans thus making it the norm rather than
the exception. Additionally, combined with the sion of a reference to the underlying Association
Agreement and the human dimension, the value rexdaah 3 as a well balanced 'averagely' strong
initiative.

This approach has two immediate potential weakisedSestly, the subjectivity of such an
exercise, and secondly, the potential irrelevaridenguistic differences. However, so as to al&dei
both concerns, the ‘exercise’ of valuation and waling has been conducted twice, and so as to
assuage the problem of linguistics, it must be chétbat the graph is based on around 550 initiatives
across 12 Action Plans. It is thus submitted gt such a rather large amount of separate iigat
minor linguistic irrelevancies will have been reradvin favour of the broader trend that emerges.
Some final remarks need to address the criteriowhigh initiatives that require Member State action
Community action, or both can be distinguishedualdy the weakest element in this quantitative
assessment. For the purpose of clarity, the inqoio/the representation of the need for MembeteSta
action has been based on the basis of JHA iniéistincluding the keyword ‘Member State’. Some
examples taken from police and judicial cooperadod human trafficking sections to illustrate the
kind of initiatives that such a comparison incogies:

- Ukraine & Moldova, in relation to Migration“Promote exchange of information between
[3rd country] and EU Member States”

- Lebanon:*Develop cooperation between Lebanon and EU MenStates’ counter-terrorism
and law enforcement agencies.”

- Israel: “Exchange of technical, operational and stratégformation between the EU, EU
Member States and 3rd country law enforcementudicl extradition and mutual legal assistance.”

While a focus on the keyword ‘Member State’ hagidain inevitable level of imprecision due
to differentiation in the action plans, it doesvehate the assessment of what would be a ‘competenc
specific’ initiative, an exercise which would betbdighly subjective and difficult to complete in a
rather blurred and intertwined policy area. Asidenf this benefit, the approach does hold due to the
specificity of the JHA sections in the Action Plandndeed, given the specific nature of these
initiatives, and the fact that Justice and Homeak$f encompasses both the Member States, the
Community, as well as third pillar initiatives,i# notable that the Action Plans regularly pointhe
‘EU Member States’ as their international countetpa the EU, or the EC, or a combination of these
whereas in such areas that would undoubtedly reqétion of the Community, and the EC alone,
such is largely absent. (compare for example wétd-related matters)

Keeping in mind these methodological caveats, isubmitted that the graph below is
significantly representative for the presence ofder State action in the Justice and Home Affairs
field, and thus useful to draw conclusions on waetheir explicit presence has any real impact on
policy formation in the context of the soft law Awmt Plans of the ENP.
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Evaluation of the Justice & Home Affairs Initiative in the ENP Action Plans
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Source: Own analysis and calculation on basis ofPEAction Plans, excluding the Palestinian
Authority’’

In general the trend emerging from this graph cawcdptured as follows: the Eastern axis of
the ENP countries has been most willing to acceégatger amount of strongly formulated and concrete
commitments in JHA; while the Mediterranean cowsirhave committed to less and more weakly
phrased statements in this field. Evidently, kisnore valid for some countries than others as for
example Ukraine and Israel can be found at the agesach axis, with all the other countries
somewhere in between.

More specifically, the white bars for each countgpresent the absolute amount of the
‘weakest formulations’ in the JHA sections as a lhavhile the darkest represent the absolute
amount of strongest JHA initiatives. As is appardme white bars decrease when moving from Israel
to Ukraine on the graph, and the reverse is truetlie darkest bars. The ‘area chart’ in the

37 The Ukrainian Action Plan is separate from themition plan, and therefore required some elirfonat|.e. initiatives
which figure in other sections of the action plasigch as human rights, in the 10 other action phave been omitted so as
to not skew the picture. (for this graph, the updat version of 2007 has been used.)
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background of the graph, as well as the tope ‘tinart’ is what the current argument focuses on, as
they are the respective weighted representatioai tfe ‘strength’-bars for each country, both i

the JHA sections as a whole, [line chart] &)dhe initiatives on JHA including only the Member
States. [area chart].

While it is beyond the scope of this contributiom fully substantiate the South-East
differentiation in the Action Plans, suffice it &mcept at this point that the line chart and tlea @hart
represent this trend in the JHA context. Whatowédwver important in respect to the present argument
is that both trends are similarly and evenly repnésd when focusing on all JHA initiatives; or when
focusing on initiatives that incorporate Membert&taction. While there is a small progressively
increasing difference in their respective strengths difference ranges from non-existent to orfly o
limited importance: on the explained ‘strengthlsciom 1-5, the Israeli trends are exactly ideati
with regard to specific or all JHA initiatives. & continuing along the next seven countries, Jprda
Egypt, Tunisia, Lebanon, Morocco, Moldova and Ariagrthe difference in strength between
initiatives mentioning the Member States, and tHA action plans more broadly, is only 0.25 out of
5, or 5 percent. Only for the final three actidans does the difference go to around 10 per cent.

To conclude then, the representation which doezoomt in on any specific JHA issues, but simply
all initiatives in this field, and where differeation might thus be influenced equally by negatiasi

or internal preferences as well as competence ssdues a clear trend of differentiation along
geographical lines; while tables which focus solety the Member States are deviating only to a
limited extent from the overall trend. Consequgnitl can thus be concluded that, by elimination,
other factors than competence issues are what thigsieend to emerge, and that the explicit lirkkag
with the Member States’ competences does not sufmta cause a deviation in the policy initiatives
trends which emerge from the Action Plans, giveat tthe specific evolution is in step with the
broader evolution.

In the context of this paper, this implies the daling: the soft legal Action Plans do not
substantially reflect the EU internal competencadsi that might underlie them; and this despite the
fact that their implementation requires action be part of the Member States, the Union and/or the
Community. This graph has thus served to showftbat an EU-inwardly focused perspective on the
ENP as a ‘single policy framework’ seeking to owne conflicts of competence has been broadly
effective at the level of the ENP Action Plans, déimgs supports from this perspective the preference
for soft law in the Neighbourhood Policy.

Conclusion

This paper has sought to present an initial andnipdete attempt at conceptually approaching
the role of soft-law in the ENP, and one can buictede that soft legal documents come with a
number of benefits, but that these are not listles

With the soft method of coordination at the hedrthe policy, the ENP does not seem to
require ‘legal binding force’ in its toolbox towargresenting a ‘pole of attraction’ to the neighisou
As has been pointed out, the ENP effectively buddsthe deployment of soft-law instruments and
political and economic conditionality, and any ghomings in this regard lie not in the sphere of
‘compliance through law’ but rather in a range ofifical incongruencies. Nevertheless, the success
of the soft method must not only be located in segko reflect the ‘jointly owned process’ of the
ENP, which is partially an illusion; but equally overcoming the internal legal constraints of the
Union itself, thus allowing the relevant actors hwit the Union to focus on having their external
policy interests furthered, rather than their intérlegal ones. However, as the ENP progresses, th
need for the Union to address its own internalitutébnal and constitutional limitations only grows
as the usefulness of soft law in overcoming thenotsnfinite.

While the soft method allows for the ENP to funaties an ‘umbrella-policy’ encompassing a
wide range of initiatives regardless of the compitactor on the EU side; legally binding
commitments instigated by the finality of the ENBul inevitably re-import this legal fragmentation
of the Union’s external relations into the polignd consequently imply that each policy area,
regardless of the single ‘ENP-brand’, will answeits own policy dynamic: CFSP cooperation might
occur through ad-hoc alignment or through a treatyanising conditions for cooperation in crisis
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management, fiscal reform might occur through references ¢ft soordination within the Union;
judicial and police reform through participation relevant agencies or exchanges with the Member
States; readmission of illegal migrants might beead informally between the Member States and
third countries, or at the level of the Communityough a binding agreement; and so on.
Subsequently, it seems that macroscopically, tlreéghbourhood Integration model’ is bound
to resemble a legal quilt now and in the futured éims due to the essence that is the EU. Soft
instruments might be well-suited to accommodataditmmality as well as the cross-pillar nature of
this policy; the lack of (internal agreement orierg-term strategic vision of what the ENP is alijua
meant to do; as well as the fragmented nature eofthion legal framework, inevitably leads to — if
not Accession — a tangle of binding agreements ladg®ns, action plans, memoranda of
understanding, etc.; centred around the currentfatgte contractual agreements, but nonetheless
defined principally by the reciprocal political Win the depth of the relationship. With the continy
focus on EU institutional issues following the frigejection of the Lisbon Treaty; the ENP is urlljke
to become anything other than that.

38 See Council Decision 2005/495/CFSP of 13 June 2008erning the conclusion of an Agreement betwkerEuropean
Union and Ukraine establishing a framework for geeticipation of Ukraine in the European Union isri;management
operations OJ L182 13/07/2005.
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The Impact of the EU Acquis and Values on the Interal Legal Order of Ukraine

Viktor Muraviov*

Introduction

The impact of the European Union (EBgquisand values on the legal order of Ukraine is
connected with the problem of the starting poininbégration. In theory, the first stage of intdgra
is the creation of a Free Trade Area (FTA). terms of the impact, the situation is ambigydas if
we consider the provisions of the Europe Agreem@misassociation with Central and Eastern
European countries (EA) and the Partnership anch@ation Agreement (PCA) with Ukrafehe
difference in obligations between them is not samisal, except for the creation of a FTA and
association status for countries having a EA witl EC. On the other hand, when investigating the
impact of the EUacquisand values on the legal order of Ukraine we haveetmember that this
impact depends to a large extent on the existentékiaine of the legal bases for it, so the problem
has both external and internal dimensions. In otleds we may speak about the direct and indirect
impact of the ELhcquisand values on the legal order of Ukraine.

The Direct impact of EU law on the internal legal ader of Ukraine

The direct impact results from the provisions of B/ that have become part of the legal
order of Ukraine. The major legal instruments imeal are the PCA, the harmonization of legislation,
and European Court of Justice (ECJ) practice.

There are two major routes — through the conclusibthe PCA — for EU primary and
secondary law to penetrate Ukraine’s legal ordes:ihcorporation of the provisions of EU law into
the PCA; and references by the PCA to provisiorslWfrimary and secondary law.

In this regard, association agreements and agréeranrirade and co-operation may appear to
be different from partnership and co-operation agrents, firstly in that the former reproduce a
somewhat greater number of provisions of EU primand secondary law, and secondly, the
association or co-operation bodies created on #séstof their provisions are empowered to adopt
binding acts containing the provisions of primaky Bw and references to secondary EC legislation.
As far as the reproduction of the prescriptionsl ldbwn in the Treaty establishing the EC is
concerned, some founding Treaty provisions interidednsure the major freedoms of the common
market have been included in the PCA with Ukrala. instance, Article 20 of the PCA reproduces
Article 30 of the EC Treaty (exceptions to prohigits or quantitative restrictions on imports betwee
Member States); Art. 32 partially reproduces priovis of art. 50 (provisions of services); Article.2
actually reproduces some provisions and referedmthers of Article 46.1 (lawful restrictions dret
realization of the rights of establishment); Arict6.3 almost entirely reproduces the provisions of
Article 58.1 (application by the Member Stateslddit tax laws which distinguish between taxpayers
who are not in the same situation with regard trtplace of residence and the place where their
capital is invested); Article 48.3 reproduces thevisions of Article 56.2 (abolition of all resttions
on the free movement of capital between MembereStaind third countries); and Article 48.6
contains the provisions of Article 59 (the riglittoMember State to take protective measures iarord
to alleviate difficulties in the functioning of emomic and monetary union). Nevertheless, the PCA
does not contain any references to the provisiéf&Coeconomic legislation in many other sectors of
the internal market. Furthermore, the acts adopiedhe cooperation bodies do not envisage the
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incorporation of acts of EU institutions into thredrnal legal order of Ukraine by way of transposit
or references to EU rules therein. Similar appreadiave also been applied in all the other EAs.

In our view, this relatively rare occurrence ofereinces to EU law rules in the PCA or the
acts of cooperation bodies may be explained byfabethat European integration is being extended
within the European Union to Ukraine with takingarconsideration the transitional character of its
economy. The Ukrainian national economy needs taduglly adapt to the legal regulation
mechanisms of the European Union. Therefore, thiy lod the EC'sacquis communautaireust be
accepted by Ukraine in order to create the precimmdi for its further integration into the EU.

In this connection, the question arises of therexte which the EU legal order is capable of
influencing that of Ukraine. Inasmuch as some ef HCA provisions may be interpreted as meeting
the requirements of direct effect, whether it issgible to implement these provisions judicially
remains questionable. The provisions concerned lynaapply to entrepreneurial activity and
investment, and expressly define the rights anéesldf natural and legal persons with respect ¢o th
right of employment (Article 24), the non-discriration of enterprises, including those which render
services in Ukraine through their commercial repngatives (Articles 30.2, 43), the right of
enterprises to employ key personnel (Article 35 #&he right to access the market of international
maritime transport and shipment on a commerciaisb@sticle 39). However, the response to the
guestion largely depends on Ukrainian judicial pcac

On the other hand, the PCA does include provistbas open opportunities for natural and
legal persons to apply to national courts to deftradr rights under the Agreement. In particular,
Article 93 reads: “Within the scope of this Agreemeeach Party undertakes to ensure that natural
and legal persons of the other Party have accessofrdiscrimination in relation to its own natita
to the competent courts or administrative organthefParties to defend their individual rights and
their property rights, including those concernintgllectual, industrial and commercial propertyn” |
spite of the fact that as a result of the EU regmestive PCA drafters’ caution, the Article does no
expressly refer to the possibility of defending thghts under the Agreement in national courts, one
should not underestimate the recognized importaice judicial protection of natural and legal
persons’ rights.

Thus, the incorporation of the PCA in the intertedal order of Ukraine only provides
opportunities for the national courts to apply thpsovisions of the Agreement that do not requiee t
adoption of any subsequent measure for their impigation. moreover, such opportunities may not
actually be taken unless the necessary mechanisjudical practice exist.

Indirect impact of EU law on the internal legal order of Ukraine

As for the indirect impact of the Eblcquisand values on the legal order of Ukraine, this is
realized through bringing into the Ukrainian legatler the norms creating the legal bases for the
direct impact of the acquis. | mean the possiblengles in the Constitution, the adoption of special
legislation aimed at moving the process of Europieéegration ahead, and the creation of relevant
institutional mechanisms.

The Constitution of Ukraine includes Art. 9, whighovides that effective international
treaties agreed to be binding by the Verkhovna Reaid&kraine (Parliament) constitute part of
national legislatiorl. Under this provision, the rules of internationeaties ratified by the Rada
acquire the status of internal legal rules. Atgame time, the Constitution actually says nothimgua
the supremacy of international legal rules oveesubf national law, nor about the procedure for
applying the provisions of international law wittihre legal order of Ukraine.

The status of international treaties in nationajidtion is confirmed by the law “On
International Treaties of Ukraine” of 2004. Morenoven contrast to the Constitution, the Law on
international treaties expressly formulates thenpdy of international law over internal laws: “1.
International Treaties of Ukraine, concluded andpprly ratified, shall constitute an integral paft
the national legislation of Ukraine and shall beleggl pursuant to the procedure envisaged for norms
of national legislation. 2. Where a Ukrainian imi&tional treaty whose conclusion was effected én th

3 The Constitution of Ukraine of 1996, Holos UkIngini996, #128.
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form of law provides for rules other than thoseisaged by the legislation of Ukraine, the ruleshef
international treaty shall apply”.

However, neither the Constitution nor the Law otelinational treaties cover international
agreements which do not require ratification by\leekhovna Rada.

A similar situation exists with regard to intermetal customary law. Art. 18 of the
Constitution mentions the generally recognized giplles of international law as the bases for
Ukraine’s foreign political activity. At the samenk, this article does not expressly refer to their
priority over domestic legislation. It also sayshing about the inclusion of such principles in the
internal legal order of Ukraine. Ukraine’s legighait does not contain any provision that stipuldbes
operation of the norms of international customary Within the internal legal order.

Moreover, neither the Constitution nor any othgjidmtive act refer at all to the acts of interoatl
organizations, whereas the importance of the leggulation of international cooperation is
continuously growing.

The fulfilment by Ukraine of its international ofitions might be efficiently ensured through
the direct application of international legal rubgsthe national judicial authorities. In favourtbfs, it
might be argued in particular that Ukraine’s Eul@pehoice indicates the necessity of consideriag th
existent practice in the Member States of the EemopJnion and the key role of their national courts
in protecting the rights granted by EC legal rulése recognition of the primacy of EU law over
national laws of the Member States, as well ag¢leegnition of its direct effect within the natidna
legal orders of these countries, implies the regoént to take measures that would ensure as far as
possible the efficient operation of its rules. Rertmore, it should be noted that the direct-effect
principle also extends to international treaties.phrticular it applies to international agreements
concluded by the EC with non-Member States whegddht of the agreement, its goal, and character
imply that its provisions contain express and clebligations whose implementation or operation
does not require the adoption of any additionahllegf.

As for judicial practice in Ukraine, it should betad that, prior to the conclusion of the PCA,
Ukraine had already adopted legislative acts theisaged the application of international agreement
by the national courts. In particular, Article 6th& law of Ukraine “On Foreign Economic Activify”
of 1991 provided that a foreign economic agreemandy be found null and void by courts or
arbitration if it does not meet the requirementshaf laws and international treaties of Ukrainee Th
possibility of courts applying rules of internatanaw is also implied by Article 9 of the Constitin
of Ukraine. Some Ukrainian laws also refer in thaiticles to the possibility of the application by
national courts of the provisions of internatioagreements, international customary law and even
acts of international organizations (the Law onifi4if° the Law on Postal servitetc.). However, the
mechanism for this application has not been cresedr.

Furthermore, when deciding on the possibility ofrélkian national courts applying the
provisions of international treaties, including tRE€A, it is necessary, we believe, to take into
consideration the need to ascertain which provssioh international treaties might be directly
applicable by the courts. That is to say, it isassary to identify requirements concerning the
provisions of international treaties for it to bespible to see whether they qualify for direct effe
within the internal legal order.

The legal preconditions for the integration of Ukeainto the EU may not be created without
establishing the means Ukraine should use to imghtnits international obligations. Until now,
Ukrainian doctrine and practice have proceeded ftioenassumption that rules of international law
give rise to rights and obligations primarily fdates, whereas it is the rules of national law Whic
regulate the behaviour of natural and legal persdbhs means that rules of international law cannot
be effective within the internal legal order unléssy have been transformed into internal law. Such
transformation is considered as a means for thdéemmgntation of international law, with state laws
adopting domestic normative acts: acts of ratikicatand promulgation of international treaties,

4 Case 12/86, Demirel [1987] ECR 3719 para.14.

5 Vedomosti Verkhovnoi Rady URSR, 1991, #289, AR7 3
5 Vedomosti Verkhovnoi Rady URSR, 1991, #4, Art. 20
" Uriadovyi Kurier, 2001, October 31.
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administrative resolutions, directives etc. That tke concept is based on the idea that the
transformation includes all the other means of anpntation (reference, reception etc.). This reflec
a dualistic approach to the correlation betweeerirtional and national laws.

Thus, the national legislation of Ukraine stiputatbe possibility of the application of the
provisions of international law by the nationalkaarities and courts. However, the legal mechanism
for this has not been created so far. On the dtled, the dualistic approach to the relationship
between international and national laws inheritednfformer soviet practice does not allow the direc
application of the rules of international law iretimternal legal order. It may mean that the preads
finding the optimal solution to how internationa¢dties and the acts of international organizations
should operate within the internal legal orderti going on in Ukraine. Various solutions propdse
by national legislation require further improvemant, possibly, universalisatién.

All the above is fully applicable to the effect thfe provisions of EU law in the Ukrainian
internal legal order. The further integration of reike into the EU will necessarily require the
introduction of the provisions in its internal Islgition creating the preconditions for the internal
operation of primary and secondary EU legislatibhe main emphasis should be placed on the
mechanism for applying the rules of internatiomrad &U law within the internal legal order.

Harmonization of Ukrainian legislation with EU laws

The harmonization of Ukrainian legislation with Ha is one of the essential preconditions
for deepening Ukraine’s cooperation with the EU @#sdMember States. It creates the prerequisites
for moving on to the next stages of integratiorgluding the obtainment of EU membership in the
foreseeable future.

The 1994 Partnership and Cooperation Agreementdagtwhe EC and its Member States and
Ukraine (PCA), together with other instruments theit the legal framework for cooperation between
the EU and Ukraine, have created the approprisggeopditions for the harmonization of Ukrainian
legislation with Community law.

In relations between the EU and Ukraine, one ma&als@bout two stages of harmonization:
voluntary and organized. Voluntary harmonizaticartetd before the entry into force of the PCA. In
particular, certain efforts to bring Ukrainian Isigition closer to Community law were made in the
spheres of competition, labour and social relatidihsit stage was characterized by the absenceyof an
specific commitments by either party in this afgreover, the steps which Ukraine took were not
coordinated with the EC and had a unilateral nature

The Temporary Agreement on Trade and Issues Retat@dade Between Ukraine and the
EC, signed on 1 June 1995 in Brussels, was theifissrument to set the legal foundation for the
harmonization of Ukrainian legislation with Commiyniaw before the entry into force of the PCA.
The Temporary Agreement entered into force on Irdel 1996 and was replaced by the PCA in
May 1998. The Agreement laid the foundation for amiged harmonization and provided for
harmonization in the spheres of competition (Aetidl7) and the protection of intellectual property
rights (Article 18, Annex IlI).

The entry into force of the PCA provided not onhybiad legal basis for the process of
harmonization of Ukrainian legislation with Commtyriaw, but also ensured the diversified character
of this process. It should be noted that the PCyspecial attention to the harmonization of enggti
and future Ukrainian legislation with Community lawewing this as an important condition for the
strengthening of economic links between the twaigsfArticle 51(1)).

The harmonization provisions of the PCA and the lBtaine Action Plan of 2005 have a
framework character and their implementation depandthe adoption of legislation and the creation
of the necessary institutional mechanisms.

In relations between the EU and Ukraine, the corbijpisig of Ukrainian legislation with EU
law can be achieved at various levels (that ofrivetonal obligations or that of EU obligations)}t A
each of these levels, harmonization is implemertgdvarious means (accession to international

8 See Muraviov V. Legal Foundations for ImplementRrgvisions of EU Law within the Legal Order of Wime, Ukrainian
Law Review, 2002, Issue 1(6), p. 7.
9 See Muraviov. V. op. cit.
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treaties, making national laws consistent with legas of EU institutions, or the recognition by
Ukraine of the national standards of EU MembereSjat

The PCA specifies the main spheres in which hargatitin is supposed to be achieved by
means of undertaking relevant international obiiget regarding particular international relations.
These include intellectual property, energy, envinental protection, and the prevention of money
laundering. However, harmonization by accedingnti@rnational instruments that set international
standards in particular spheres is generally ingafft. As a rule, additional legal measures aksedh
to be undertaken in the form of national laws impating the provisions of international agreements
to which Ukraine has become a party.

The adoption of national laws and regulations cdibfgawith Community law has become a
common harmonization method which Ukraine and tbe &y upon in their relations. The legal basis
for such harmonization is established in the PCAti¢fes 50, 51, 60, 63, 68, 71, 75, 76, 77), the
Action Plan, and Ukrainian legislation. The spheiresolved include the protection of intellectual
property rights, customs, company law, banking, gamy accounting, taxes, labour protection,
financial services, competition rules, public pneruent, the protection of health and life of humans
animals and plants, the environment, technicalsridaed standards, nuclear energy, transport,
industry, and agriculture.

In should be noted that the EU-Ukraine Action P#amis out a number of harmonization
priorities and adds some new areas. It requiresaib&rto implement international standards on
juvenile justice, and the prevention of the finaigcof terrorism; international and European stassiar
in the spheres of labour relations, technical raleg standards, company law, and financial control;
and European standards on the assessment of tfemiy of industrial products, the licensing of
imports, sanitary and phytosanitary rules, the gutidn of intellectual property rights, public
procurement, and statistics.

Almost all the provisions of the PCA and the ActiBlan constitute so-cold “soft law’; in
other words they express intentions rather thadia@xpbligations. This in fact makes the whole
harmonization process dependent on whether théepartaintain interest in its success, adding a
political colouring to the process. It is important note in this regard that the PCA specifies no
timeframe for harmonization. The only exceptionthe protection of intellectual property rights,
which Ukraine must have implemented within five ngeaf the entry into force of the Agreement. On
the other hand, the Action plan gives Ukraine thyears for implementing its provisions on
harmonization.

The PCA provides that the EU should give technasglistance on harmonization measures.
This is to include the exchange of experts, advanéamation on relevant EU legislation, the
organization of seminars, training activities, halpthe translation of Community legislation in the
relevant sectors, and the development of neceskamyments. The provisions on the assistance of
harmonization do not specify any timeframe for theiplementation, which to some extent affects
their implementation by the Community.

A major problem faced by Ukraine in the proces®i@imonizing its legislation with EU law
may be that of the latter's both objective and satiye character. In the course of the process,
Ukraine has to take into account that this is naeeprocal process as it does not involve any
reciprocal steps by both parties to make theirslagpon compatible with each other, but only regsiir
Ukraine to change its legislation in accord withn@ounity law. Ukraine has in fact no influence on
the EU law-making process and acts only as a pdidéstination for the EU legal precepts.

There is, however, much ambiguity as to the exaeanmimg of the EU law with which
Ukrainian legislation needs to be harmonized. QméyECJ may interpret EU acts, and as a result they
can acquire a somewhat different meaning. Howeveguntry that is harmonizing its legislation with
Community law is not able to constantly follow @ik changes and take them into account by timely
amending its legislation. Moreover, Community ingtons are not obliged to inform Ukraine of
amendments to Community law. All this may resulisituation where national norms may appear
inconsistent with EU rules, which can lower thadéhcy of the implementation of Community law
in Ukraine’s national legal order. The ultimate lgoBharmonization, which is the creation of simila
legal conditions on both sides regulated by basid bBarmonized norms, might not be achieved.
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Moreover, it must be remembered that Community atsapplied in a certain legal environment and
are a part of the EU legal system. Ukraine may atatays be able to comprehend all their legal
subtleties.

Ukrainian national legislation has set up orgamirei and legal mechanisms for the process
of harmonization in the country. The legal basis fbese activities consists of the “National
Programme for the Approximation of Ukrainian Legt&n to the Legislation of the European
Union™° of 2004 (National Programme), the Resolution @f @abinet of Ministers “Some Issues on
the Adaptation of Ukrainian legislation to that the European Union* of 2004, and the acts of
implementation of the EU-Ukraine Action Plan adapéxery year. The National Programme provides
a list of the sources of thecquis communautairédpart from EU primary and secondary law, it also
includes the ECJ decisions.

The institutions which are involved in the proce$sharmonization include the Verkhovna
Rada, the Cabinet of Ministers, the Ministry of tlres the Ministries and other central executive
bodies, the Coordination Council for the Adaptatadrthe Legislation of Ukraine to that of the EU,
and the European Integration Committee of the Vievkh Rada.

The National Programme establishes a proceduredimperation between the legislature and
the executive in the area of the harmonizationegfslation. Each draft law registered in Parliament
should be submitted within seven days to the Ewopategration Committee to determine if it
belongs to an area governed by EC law. If the Cdtemidecides positively, the draft is sent to the
Ministry of Justice, where it is subjected to expepgal scrutiny on its compliance with tlhequis
communautaire The draft with the comments from the Ministry distice is then returned to the
Parliament.

The existing legal framework does not regulate pec#y the competence of the European
Integration Committee in the Parliament. The commde of draft laws with theacquis
communautairés ensured as far as is reasonable and possilile the moment of their first reading
only. There is no mechanism for analysing the exténhe compliance of draft laws with thequis
communautaireat the second and third reading. Furthermore etiemo mechanism which would
prevent the adoption of a law by Parliament ifoihflicted with EU legislation.

The European Integration Committee’s secretarigtjiist 10 members, and so it is assisted by
a Council of Experts. Unfortunately, however, theu@cil of Experts does not work well and this
diminishes the quality of the scrutiny given to naets. Evaluation of the progress achieved, as well
as the identification of institutional and adminésive problems impeding successful implementation
are crucial factors for the enhancement of fut@ertonization, but there is no unified mechanism for
monitoring the implementation of harmonized ledisia

The Ministry of Justice is the only institution pemsible for the legal scrutiny of the
compliance of draft legislation with tleequis communautairdt is in charge of translating tleequis
communautaireacts for the purpose of harmonization. Accordioghe procedure laid down in the
Order of June 2005, “On Approval of the Procedurd@manslation of Acquis Communautaire Acts
into Ukrainian”, the Department of Legislation Apgimation prepares a tentative plan for
translations to be done during the year on thesbafgproposals from the line ministries and thesoth
central bodies of the executive. Unfortunately, tirecedure for planning translation limits the
possibilities of any ad hoc adjustments which miglet needed given the dynamics of acquis
development, or an urgent need for the preparatimhdrafting of a law not listed.

As for the approach to the harmonization procelsat of Ukraine is at present mainly
evolutionary, focusing on the meaning and interthefEU norms with which Ukrainian legislation is
to be aligned. This approach may be justified ey fdct that the national legal system in general ha
extensive legislation that is codified in the majoof areas relevant to thecquis communautaire
However, in the areas where there is no extensatiemal legislation a revolutionary approach would
be more appropriate. This would be justified byuagent need to precipitate the speed of the process
of harmonization by providing for the direct transpion of the EU norms and the removal of pre-

10 Uriadoviy Kurier, 2004, March 20.
1 Official Visnik Ukrainy, 2004, #42, P.35.
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existing Ukrainian acts. In such a case more coemuet should be given to the executive bodies to
adopt normative acts, as was done in Poland, Hyngiae Baltic states, Bulgaria and some other
countries:?

One of the most controversial questions is theescdl harmonization, the proportion of
Ukrainian legislation which is harmonized with Eeblislation. At present, it is not easy to find any
reliable information in this area. The latest podion on this topic is titled “The Survey of th&at®
of the Harmonization of the Legislation of Ukraimith the acquis communautaifé’issued by the
Ministry of Justice of Ukraine in 2007. It contaiasound five hundred and fifty pages and covers 16
areas mentioned in Article 51 of the PCA. Each péthe survey has the same structure and includes
5 subsections. The first of these consists of & tabntaining a list of the latest European and
Ukrainian legislation in a particular area. Theleais followed by another subsection referringhe t
EC legal acts mentioned in the table and assessitig which articles of those acts Ukrainian
legislation conforms, without mentioning the Ukiam acts concerned. For instance, Regulation
2913/92: art. 1 — in conformity; art. 3 — partially conformity etc. As a consequence we can only
guess which acts of Ukrainian legislation are hanized with this particular Regulation.

In the next subsection, some, but not all, acttkrainian legislation are selected from the
table and assessments of their conformity with sofmthe acts of European law mentioned in the
table are given. Following this there is a kindagsessment of the present harmonization situation i
each area. The grading system is: rather highageetow. Of the 16 areas covered by the survey onl
one is assessed as rather high (Banking law), srleva (Public procurement), and all the others as
average. At the end of each part there are somemmaendations, all of which are of general
character, have no addressee and define no pegoriti

In 2003 the then Deputy Minister of Justice statbdt around 4 percent of Ukrainian
legislation was harmonized with European law. Aawievel are we now? Unfortunately, the survey
does not give us any answer to this important guesthus, although the harmonization of Ukrainian
legislation with theacquis communautaireemains one of the most powerful aspects of thgaohof
EU law on the internal legal order of the countng, complete information is available as to the
progress made. In my opinion only an independemtitoing system is able to clarify the situation.

Possible impact of ECJ rulings on the internal legleorder of Ukraine

The ECJ interprets international agreements withan context of the Community. That is,
exclusively in the light of the relevant provision$§ EU law, and it may not even consider the
international legal space within which the agreenvefi be in force. In this connection, it shoulé b
noted that the ECJ has very rarely referred iruiiggs to the generally recognized interpretatioles
laid down in Article 31 of the 1969 Vienna Convemtion the Law of Treati€4.In particular, when
interpreting an international agreement within thatext of the Community, the ECJ has repeatedly
noted that the EC Treaty creates a new and uniggal lorder, although the Treaty itself was
concluded in the form of an international agreem&he founding Treaty is the constitutional charter
of the Community, which is based on the rule-of-lasnciple. Member States have restricted their
own sovereign rights, giving community law primamyer their domestic law, and a great number of
its provisions have direct effect.

For these reasons, the ECJ emphasizes that tiprattgion and application of the EC Treaty
and the similar provisions of an international egrent should be based on various approaches, methdd
concepts so as to take into account the characeaah of these agreements and their special olgect
Thus, the ECJ has found that various groups ahiatienal agreements to which the Community isyset
forth objectives that are different from and naothan those of the Community. In contrast toEke
Treaty, such international agreements only profadéne parties' rights and obligations and doersure
the delegation of sovereign powers to intergoventahdnstitutions established on the basis of the

12 See Muraviov V. Legal Approximation: Evidence frasiraine “The European Neighbourhood Policy: A Feavork for
Modernisation?”/ Marise Cremona and Gabriella Me(eds)//EUI Working Paper Law. - #2007/21, pp. +2935.

13 The Survey of the State of the Harmonization ef ltegislation of Ukraine with the acquis communaataProfessional,
Kyiv, 2007, 544 p.

14 Case C-208/90, Emmott [1991] ECR |—4269.
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agreements. This is above all true for agreemeantsee trade areas and co-operation agreertieAts.
similar situation also exists with regard to assten agreements. However, to the extent to wihieka
agreements aim to prepare the associated coun&Ufonembership, they are closer to the EC Tréwty t
ordinary agreements on free trade and co-oper&lionsideration also needs to be given to the fumeti
performed by the respective provisions and thenéttewhich they agree with the functions of simila
formulations in the EC Treaty.

In general, in the ECJ view the interpretation Gf Ereaty provisions may not be applied by
analogy to the provisions of other internationaleagnents, even if similar formulations are used in
both agreement€.As the ECJ has repeatedly noted, the use of the sarminology is not a sufficient
ground for the application of EC case law to thevjsions of an international agreemé&hfThis
approach of the ECJ to the interpretation of EGaggrents should be borne in mind, since the EC's
international agreements on trade, partnershipppawation, and association with third countries
reflect to some extent the formulations of EU priynand secondary law. Therefore, the interpretation
of the provisions of one of these agreements mayf iraportance in determining the content of other
international agreements.

As regards the concept of the direct effect ofEfies international agreements within the legal
order of the EU and the legal orders of the thdsary parties to these agreements (Ukraine in our
case), it should be noted that the ECJ has, iprdstice, reviewed its preliminary conclusions and
found that there is no need to defend the intemidpece between the direct effect that the
international agreement has within the legal ordérthe Community and that of the country
concerned. At the same time, the Court emphadimesriportance of a balance of interests, or mutual
benefit. Step by step, the ECJ has come to thelusion that international agreements with non-
member States may have a direct effect within élgallorder of the EC. This is so even if it creates
more favourable regime for subjects of third costrnational law within the territory of the EUath
for subjects of EU law in third countries which leawot recognized the direct effect of the provision
of the international agreement in their territoRar this purpose, the ECJ has proceeded from the
concept of a common approach within the Commufiitin determining whether any particular
provision of an international agreement is of dieffect character, the ECJ has applied the same
criteria as it uses for EU law rules.

In the Court's view, the decisions of Associatiasu@cils should meet the same requirements
as those set for the purpose of determining thectlgffect of the provisions of the EC's internadilo
agreement§'

It should be noted that the Court's practice oéeining whether EU law rules have direct
effect is of great significance, since EU law camtaa considerable body of legislative acts
(regulations and directives) to be implementedeispect of international agreements. It is generally
believed that if the provisions of these acts ofm@uanity secondary legislation have direct effets t
removes the necessity of finding out whether thierivational agreement which the provisions
implement has direct effect by itself. However, itbgue of an international agreement's direct effec
becomes especially relevant if no implementinghast been adopted.

It is noteworthy that only in a few cases has tk& Eound that the provisions of association
agreements, and the Association Councils' diremilyrected decisions aiming to implement them,
have direct effect Furthermore, the Court has not denied that thisagch may also be applied to
free trade area agreements. Some time ago the &@nized that even the provisions of the

15Case 270/80, Polydor [1982] ECR 329.

16 Case 17/81, Pabst [1982] ECR 1331.

7Case C-312 — 91, Metalsa Srl v. Italy [1993] EGR3751.

18Case 270/80, Polydor [1982] ECR 329; Case C-20&&tmott [1991] ECR 1—4269.

19 See Macleod J., Henry J., Hyett S. The Externdhtes of the European Communities, Oxford 19p6,432;
McGoldrick D. International Relations Law of ther@pean Union, L. 1997, 249 p.

20 see Muraviov V. Special Aspects of the European @anity Treaty-Making Practice, Ukrainian Law Revie2004,
Issue 9(14), p. 27.

2lCase C-192/89, Sevince [1990] ECR | — 3461.

%2 Case 181/73, Haegeman v. Belgium [ 1974] ECR 448p@3/75, Defrenne v. SABENA [1976] ECR 455.
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partnership and cooperation agreements may hagetdiffect® As far as the PCA with Ukraine is
concerned, it has not received any applicationascaé to the conformity of its provisions with the
requirements for direct effect. However, this mapen in the near future.

It is notable that the ECJ's conclusions regardiegdirect effect of international agreements
and the decisions of the Association Councils weased on one of the general principles of
international law concerning the bona fide appitatof the provisions of each agreement — this
principle is laid down in Article 26 of the Vienr@onvention on the Law of Treaties. As the ECJ
noted, in the absence of special provisions onémphtation in the agreement itself, internatioaal |
does not provide the necessary legal means foreimmgahting the parties’ obligations to a full extent.
As a result, each party decides individually. Acltogly, the situation where the legal system of one
of the parties to an agreement recognizes its td@#ect whereas that of the other party does g0t i
merely a reflection of the independent approacbewtich each party to the agreement resorts in
implementation. Such a situation is not in itsefudficient indication of an absence of reciprodity
implementing the agreement. In particular, if thgreement aims to promote the economic
development of one of the parties, the absence Ioélance of obligations may be built into the
agreement’s very charactrSimilarly in the ECJ view, it may be that wheree tharties have
established a special institutional mechanism émsaltations and negotiations on the implementation
of an international agreement, this does not nac#gsnean the exclusion of the possibility of the
document's provisions having direct effétt.

Programme-like provisions of an international agrest can hardly meet the standard
requirements set in regard to rules for direct@ffelowever, the ECJ does not consider that thésine
prevent an Association Council's decisions spelficaimed at implementing programme-like
provisions of an agreement from having direct efféarthermore, a failure to make the Association
Council's decision public may not be regarded goand for depriving natural or legal persons @ th
rights which such a decision confers upon thefinally, the presence of provisions envisaging the
power to apply relevant safeguards —authorizingpérties to derogate from certain provisions of the
agreement — is not in itself sufficient to exclutie possibility of recognizing that these provision
have direct effect’ This suggests that the ECJ's conclusions are lmstte approach that neither the
character nor the structure of an agreement esheaflj a free trade area prevent its provisions from
having direct effect in the Community legal system.

The direct effect of the Association Council's dems may not be changed on the ground that
the rights of natural or legal persons should lmipled for in provisions of Member States' domestic
legislation. The ECJ has noted that the provisiminghe Association Council's decisions are purely
intended to elucidate the Member States' obligatimyarding the taking of those administrative
measures which may become necessary for the imptati@n of these provisions, without entrusting
the Member States with powers to impose requiresnentrestrictions regarding the application of
clear and unconditional powers conferred by theogisdion Council's decisions.

Another important question associated with theatlieéfect of the EC's international agreements is
whether this direct effect is horizontal or vertickh should be noted that the founding Treaties of
European integration organisations contain manyigi@ns which may concurrently have horizontal
or vertical direct effect. This has been recognizedpite of the fact that their addressees atesta
This argument may also be used in interpreting roihéernational agreements to which the
Community is party. However, the ECJ case law ag ifsue is insignificant. To some extent, the
recognition of the vertical and/or horizontal direffect of international agreements depends orchvhi
acts of the EC's secondary legislation are apgbhedmplementation. Commonly, regulations have
concurrently horizontal and/or vertical direct etfeThe ECJ considers that secondary legislation

2 Case C-265/03, Simultenkov [2005] ECR | — 2579.
24 Defrenne v. SABENA [1976] ECR 455.

% Case 104/81, Kupferberg [1982] ECR 3641.

26 Case C-192/89, Sevince [1990] ECR | — 3461.

27 Case 104/81, Kupferberg [1982] ECR 3641.
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which serves as a means to implement internatiagi@ements should be interpreted as consistently
as possible with the provisions of the agreememtserned®

Of importance for determining whether the provisiohinternational agreements concluded between the
Community and other subjects of international lawvehdirect effect is the ECJ legal policy. Thiséen
from the controversial character of the ECJ rulingscerning the interpretation of the EC's prinaarg
secondary law rules on the provisions of intermatiagreements; from the uncertain ECJ conclusamns
the effect that the meaning of certain provisiohsnternational agreements should not necessagly b
determined by analogous provisions of the foundireaty of the EC or of EC secondary legislatiord an
from cases where similar provisions of EC inteamati agreements are interpreted differefitihe issues
which the Court has had to deal with in this cotinacrelate to the consistency and effectiveness of
agreements, institutional structures, dispute ol mechanisms, mechanisms for providing uniform
interpretation, the unconditional character of diigations under international agreements, and the
reciprocity principle. In our opinion, the main déxpation for the Court's contradictory approaches t
interpreting international agreements seems tashietention to protect the EC's and the MembeteSta
interests in their relations with other subjectsnbérnational law, which is likely to give rise ¢onflicts
between the EC and the third-country parties tatireements concerned.
For Ukraine the ECJ decisions are used as a referém EU legal practice concerning the
interpretation of EU law.

Conclusions

The EUacquisstarted affecting the internal legal order of Wiedefore the beginning of the first stage
of integration, the creation of the FTA. The méggal instruments of this impact are the conclusidhe PCA
with Ukraine, the harmonization of Ukrainian legiigin with that of the EU, and ECJ practice. Edctnese
plays its own specific role in the process of thplémentation of EU law in Ukraine. The incorpovatiof the
PCA into the internal legal order of Ukraine onlsoyides opportunities for the national courts to
apply those provisions of the Agreement that doraquire the adoption of any subsequent measure
for their implementation. However, such opportwstimay not be actually used unless there exist the
respective mechanisms or judicial practice. Thenlaization of Ukrainian legislation with that ofeth
EU remains the most powerful legal instrument fa éxpansion of thacquisinto the internal legal
order of Ukraine. Reference to ECJ decisions whiglm part of theacquis communautaire
supplements the process of harmonization. Onedsheukrtheless bear in mind that the expansidreattjuis
into the internal legal order of Ukraine does \stilt in the EU legal order, which exists in pafallith that of
Ukraine, having priority over it. The Eakquisis becoming an integral part of the legal ordedkafine and the
issue of correlation between the two legal ordees dot arise.

28 Cases C-163, 165 & 250/94, Sanz de Lera [1995] ECR821.
2% McGoldrick D. International Relations Law of ther&pean Union, (London, Longman). 1997, pp. 132-135
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The New EU-Ukraine Enhanced Agreementersusthe EU-Ukraine Partnership and
Cooperation Agreement: Transitional Path or Final Destination?

Roman PetroV

Introduction

Ukraine is awaiting a new enhanced agreement wighBU. Formal negotiations started in
2007 and are expected to be completed in one oyéars. The future Enhanced Agreement between
the EU and Ukraine is of significant importance limth parties. As a result, its scope and objestive
have become one of the most hotly debated topiecsgracademics and practitioners in the field of
EU external relations law. This is because theeagsant will be the first among a new generation of
external agreements to be negotiated by the EUthind countries under the framework of the
European Neighbourhood Policy (ENP). Consequeittlyill, to a certain extent, serve as a template
and a point of reference for other future enhareetements to be concluded between the EU and
other neighbouring countries which participate e tENP: Therefore, the new agreement with
Ukraine (ENA) will be a model to follow for at lda®urteen other ENP countries in line. At present
in Ukraine the future ENA occupies the top posit@mnthe contemporary national political agenda.
There is more or less complete agreement amongcablelites in the country that the ENA will be
one of the major factors which influence, and cqusatly determine, the direction and pace of
political reforms in the immediate future. In casr to the issue of Ukraine’s membership of NATO,
the idea of joining the EU is shared and suppdsiethe majority of Ukrainian$.

However, there are evident internal and externatrdiences in the perception of the scope
and objectives of the future ENA. Internally, theedtdent of Ukraine and the government do not hide
their ambitious aspirations to negotiate an ENA clhiwill eventually if not ensure, at least
significantly accelerate Ukrainian progress towafd# EU membership. On many occasions
President Yuschenko has stated that in 2008 — 2008w association agreement can be negotiated
with the objective of leading Ukraine towards f&lU membership and considerable political and
economic integration with the EUn his opinion, Ukraine must be admitted to the lE¢ause of its
location on the European continent and becausbeofdadiness and desire of the whole Ukrainian
nation to adopt and to share European common valiresUkrainian Minister of Foreign Affairs has
gone further and expressed his dissatisfaction thighform and objectives of the ENP, stating that
Ukraine is ready for a new, more enhanced formoaiperation with the EU which might lead to EU
membershid. The Ukrainian government does not hide its expierts that the future ENA should
pursue the objectives of political association alabe economic integration with the EU, with the
future prospect of full EU membership for Ukrame.

However, the pro-European aspirations of the Ulaainpolitical elite are frequently
dampened by a more sober approach from Brusseldarinary 2008 the Commission President J.
Barroso stated that Ukraine must achieve a higleell of internal political stability before
establishing closer relations with the ECommissioners have from time to time mentionethir

* Jean Monnet Lecturer in EU law, Donetsk Nationaliviersity (Ukraine), Max Weber Fellow, European bisity
Institute (Italy) 2006-08

! The Council stated that “certain aspects of wiigghEnhanced Agreement with Ukraine] could serva asodel for other
ENP partners in the future”. Press Release of taee@l Affairs and External Relations Council megtil8 June 2007
(10657/07 (Presse 138)).

2 Recent polls show that about 58% of UkrainiangpsupUkrainian membership of the EU while almos¥%66f Ukrainians
oppose membership of NATO. See the report from|/&T 2008 at <www.liga.net>, last visited Decembef 2008.

3 Interview with President Yuschenko, Aprﬂ1 and June 252008 at <www.liga.net>, last visited Decembef 2008.

4 Interview with the Ukrainian Foreign Minister Valonyr Ogryzko. See the report from February™18008 at
<www.liga.net>, last visited August £@008.

5 Report on President Yuschenko, July" D08 at the “Yalta European Strategy” Forum at swwyes-ukraine.org>, last
visited December 02008.

5 EU wants ‘political stability’ in Ukraine befordaser ties, by E. Vucheva, 29.01.08, availablevatvw.euobserver.com>,
last visited December 1(2008.
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public speeches that Ukraine has no chance ofngitlie EU in the short terfEven long-standing
friends of Ukraine in the European Parliament esitmtically propose establishing joint cohabitation
but not a marriage between the EU and Ukriine.

These divergences in the perception of the objestof the future EU-Ukraine ENA suggest that the
parties involved will employ their best tools anthgegies to achieve a compromise which could suit
both of them. The Ukrainian side will push hardhegotiate a deal of a transitional nature withegicl
prospect of full EU membership in the foreseeableire. The EU side will do its best to achieve a
long-term contractual arrangement which will sesgean appropriate template for other neighbouring
countries and offers adequate rewards to ensuraitéks abidance with the EU conditionality policy.

Objectives and scope of the new enhanced agreement

The objectives and scope of the future EU-UkraidAEhave become a topic of popular
debate by politicians and experts in Ukraine ancbadh. Since the formal negotiating directives of
neither party are open to the public, the wholeatiels a highly speculative exercise. Nevertheless,
is possible to deduce the potential objectives sempe of the future agreement from the parties’
binding and soft law, political statements, andteoiporary EU external policy towards neighbouring
countries.

The scope of the objectives of the future ENA anhdeom Ukraine can be guessed from the
non-binding Statement of the Verkhovna Rada “Altbet initiation of negotiations between Ukraine
and the EU on the new fundamental agreement”, whiak issued on February 22nd 260This
Statement welcomes the resolution of the Europealiefhent issued on April"72006 instructing the
European Commission to launch negotiations on a a&seciation agreement between Ukraine and
the EU In particular, the Verkhovna Rada called on the tBUlirect the negotiations towards the
following objectives: 1) to acknowledge the podgipiof full EU membership for Ukraine; 2) to
negotiate a new agreement in line with the existiggeements between the EU and the countries of
Central and Eastern Europe; 3) to specify timetafue every stage of integration between the EU and
Ukraine in the political, economic, energy, seguriégal and humanitarian spheres; 4) to ensure tha
the new ENA will contain provisions which are ditgeffective in the EU legal order; 5) to conclude
the new ENA for a specific duration; 6) to ensure tong-term objectives of the ENA target full
Ukrainian EU membership and its medium term objestiensure sufficient access to the EC Internal
Market. The Ukrainian side thus aspires to nego@at association agreement with the clear objective
of EU membership and Ukrainian access to the E€nat Market which resembles either the Europe
Agreements (EAY or the Stabilisation and Association AgreementsAS? with the Western Balkan
countries.

" For example, External Relations and ENP Commissi®enita Ferrero-Waldner stated on July” 2008 that “At the
moment Ukraine has no prospect of full EU membersbkraine wants to negotiate an association ageaemith a clear
prospect of full EU membership. Only the Enlarget®tmategy envisages such an option. Ukraine iscogered by the
Enlargement Strategy.” at <www.liga.net>, lasttédiDecember 1H2008.

8 See interview with Mr. Adrian Severin (Chair obtRarliamentary Cooperation Committee “EU-Ukrain&gbruary 28
2008 at <www.podrobnosti.com.ua>, last visited Deloer 18" 2008.

° Postanovlenie (Statement) of the Verkhovna R&dg84-V “About the launching of negotiations betwégkraine and the
EU on a new fundamental agreement”, 22.02.07.

10 Resolution (P6_TA-PROV(2006)0138) on ElectiondJkraine states at para 10 that the European Pamliitnotes that
the current Partnership and Cooperation Agreemetwden the European Communities and Ukraine expir@®08, and
calls on the Commission to begin to negotiatéAasociation Agreemeigmphasis added]”. This position of the European
Parliament was reiterated in Resolution (A6-02167®f July §' 2007, where it stated that “the negotiations sthéesd to
the conclusion of amssociation agreemerjemphasis added] that contributes efficiently amedibly to the European
prospects for Ukraine and opens the correspondiocegs”.

11 EAs have been concluded with the following CEEntdas: Poland (O.J. 1993 L 348/2, in force sinseRebruary 1994),
Hungary (0.J. 1993 L 347/2, in force since 1st Baby 1994), the Czech Republic (0.J. 1994 L 36i/Zprce since 1st
February 1995), the Slovak Republic (O.J. 1994 9/35in force since 1st February 1995), Romanid.(0994 L 357/2, in
force since 1st February 1995), Bulgaria (O.J. 199468/3, in force since 1st February 1995), Lithiaa(O.J. 1998 L 51/3,
in force since 1st January 1998), Latvia (O.J. 1098/3, in force since 1st January 1998), Est¢@ia. 1998 L 68/3, in
force since 1st January 1998), and Slovenia (@99 1 51/3, in force since 1st February 1999).

12 At the moment of writing, SAAs have been concludéih the FYROM (COM (2001) 90 final) and Croati@®M (2001)
371 final) and Albania (COM (2006) 8164). The FYRGId Croatia SAAs entered into force on 3rd May12@ad 12th
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The EU institutions have been very careful to avangl premature public discussion about the
objectives and scope of the future EU-Ukraine EMAS only the European Parliament which has
openly supported the Ukrainian aspirations and caske the future ENA to be concluded as an
association agreement with the objective of EU nemsttip™® Until recently, other EU institutions
(with more decision-making power in this field) faeed to keep a meaningful silence on this
important aspect of EU external policy.

Even within the academic community there was néoami position on the future EU-Ukraine
ENA. To date, the most outstanding contributionthte academic discussion on the agreement has
been offered by Prof. C. Hillion of the University Leiden, who has provided a comprehensive
overview of its possible scopé.n particular, he has argued that the future EUWdifle enhanced
agreement will pursue the objectives of settingaugppmprehensive and deep free-trade area between
the EU and Ukraine, enhanced multi-faceted co-djpergin various fields, such as energy, the
environment, transport and education) with emphasiscross-pillar dimensions, and it will be a
reciprocally-binding document. At the same timee thuthor believes that it will contain a
conditionality clause, and will, therefore, requeenstant monitoring on the part of the EU. Most
importantly, Hillion argues that the future enhathegreement will be an association agreement based
upon Article 310 EC, which is “potentially clos¢tadugh not necessarily exactly similar to the EAs o
the SAAs with the Western Balkan countries”. Théhaudrew his conclusions from “the terminology
of several ENP documents” and “the inherent lodithe Neighbourhood Policy”. Most importantly,
he states that “any agreement below associationdwmat be perceived as an enhanced contractual
relationship”.

However, there was a view that the scope and legsib of the new EU-Ukraine ENA could
differ from the generally expected association egrent based upon Article 310 ECTTwo
considerations were relevant to this opinion. Ting& tonsideration was of a legal nature. From the
legal point of view, the objectives of an assoomatagreement based upon Article 310 EC would not
automatically imply that Ukraine would be givenegidl commitment on the part of the EU regarding
future membership. Furthermore, the objectives bfkUKkraine short-term and medium-term co-
operation could be achieved either by an assoniatioby a partnership agreement. The second
consideration was of political nature. On the oard) the EU is likely to be in favour of an enhahce
agreement in line with the neighbourhood clausdi¢ler 8 TEU as amended by the Lisbon Treaty)
and Article 212 Treaty on the Functioning of therdpaean Union (TFEU), which provides better
procedural arrangements for a third country thatickr 217 TFEU (all decisions by the Council
related to the conclusion of a partnership agre¢man be taken by a qualified majority, while the
conclusion of an association agreement would requimanimity). On the other, a “privileged”
association agreement between the EU and Ukraightrbe in contradiction with the objectives of
the evolving EU-Russia strategic partnership. Omynaccasions the Russian government has
explicitly stated that it would not welcome cloget) rapprochement with former Soviet countries
which hinders regional integration in the post-8bwared?’

Notwithstanding the thorny issue of the legal basithe new EU-Ukraine ENA, there is more
or less uniform consensus on the objectives angesobthe neighbourhood agreements, and the EU-
Ukraine ENA in particular. The objectives of thegidourhood agreements can be deduced from the
general objectives of the ENP, which offers neighr@y countries the chance of participating in
various EU activities through close co-operatiothia political, security, economic and culturaldie

(Contd.)
December 2001 respectively. The Albania SAA is yett ratified. The EU has launched negotiations ew I8AAs with
Bosnia and Herzegovina, Montenegro and Serbia.

18 Resolution of the European Parliament (A6-021773@8 July " 2007.

14 C. Hillion, ‘Mapping-Out the New Contractual Retats between the European Union and Its Neighbdwgarning from
the EU-Ukraine ‘Enhanced Agreement’, (2007)ER2A Rey, pp. 169-182.

15 R. Petrov, ‘Scope of the new EU-Ukraine enhanag@éement. Is there any room for further specul&tigB008) Max
Weber Programme Working Pap&008/17).

16 See Russia’'s Middle Term Strategy towards the EU 200Q-2010), available at
<http://www.delrus.ec.europa.eu/en/p_245.htm>, Wésited December 102008. Also see S. Kashkin, P. Kalinichenko,
“Problem 2007” in relations between Russia andHEueopean Union and its legal solutions’, (2005)c8rnal of Foreign
and Comparative Lawp.64.
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In accordance with the logic of the ENP, the futlEi¢As’ objectives will not be identical, but will
differ in order to reflect the existing status efations between the EU and each neighbouring cgunt
its needs and capacities, and common interestsEN#es will be preceded by jointly-agreed tailor-
made Action Plans, which cover a number of key sagzecific to each neighbouring country as
provided by the ENP: 1) political dialogue; 2) ecoric and social development policy; 3)
participation in a number of EU programmes (edwcatind training, research and innovation); 4)
sectoral cooperation; 5) market opening in accardawith the principles of the WTO and
convergence with EU standards; and 6) Justice amdeHAffairs co-operatiol. It is likely that ENAs
will reproduce both the general and individualliyjaiamade objectives of the relevant bilateral Acti
Plans. Thus, the general objectives of the ENAddcéacus on close co-operation in the political,
security, economic and cultural fields, with theeetual access of the neighbouring countries to the
EC Internal Market. The individual objectives woukflect the various strategic priorities of the EU
towards specific neighbouring countries. It is segjgd that the new EU-Ukraine ENA will be either
an association or a partnership agreement basedugimus articles of the EU founding treaties with
cross-pillar dimensions.

It is not to be excluded that the new EU-Ukrainetiparship agreement will have a new
ambitious title emphasising its enhanced characterder to satisfy the expectations of the Ukrami
political elite. For example, it could be called ‘@mmhanced neighbourhood agreement” or “strategic
partnership agreement” in order to emphasise fferdnce from the Partnership and Cooperation
Agreement (PCAJ and to underline a new level of political and emmit co-operation between the
parties without any immediate prospect of full E@mbership.

Recently the EU decided to unveil some of its plemscerning the scope and legal basis of
the future EU-Ukraine enhanced agreement. At theUkkhine Summit in Paris on Septembdt 9
2008 the Parties agreed that the future EU-Ukraigreement will be “an Association Agreement”
(based on Article 310 EC) which envisages recigroghts and obligations (implying the competence
of common institutions to issue binding decisiofisymong the most ambitious objectives of the new
agreement will be the establishment of a comprébheriee trade area and the long-term prospect of a
visa-free regime between the EU and Ukraine inrretar the “large-scale regulatory approximation
of Ukraine to EU standards” and enhancement of eiutaoperation in the areas of “justice, liberty
and security, including migrant issues”. Neverthg)ethe EU fails to recognise EU membership
prospects for Ukraine even in the long-term futlmstead, the Parties “acknowledge EU aspirations
of Ukraine and welcome its European choice”. Howeahere are many issues of the EU-Ukraine
enhanced agreement which still remain open. Amdegnt what will be the depth of the political
dialogue between the EU and Ukraine?; how far thil Ukrainian undertakings be allowed to access
the EC Internal Market?; will Ukraine be allowed ¢émter the EU-funded programmes? These
questions will remain open until the very end @& tiegotiation process.

Once the new enhanced agreement is concluded, whsinext?

The future EU-Ukraine ENA will serve as a fundana¢millar of the further rapprochement
between the EU and Ukraine in the short and medams. However, one may be tempted to ask
what will happen after the new agreement entetsforice? In other words, will the new EU-Ukraine
ENA be able to play a more significant role in EWrline relations than the outgoing PCA? This
question is justified by the ambiguous legacy whtol PCAs leave behind after their expiry, or their
termination in the near future.

17 Communication from the European Commission “Euasp&leighbourhood Policy Strategy Paper”, COM (20843
final.

18 EU-Ukraine PCA (0.J. 1998, L 49) entered in fomre 1st March 1998. See V. Muravyov, ‘Polozhenia diggro
partnerstvo ta spivrobitnitsvo, yaki reguluyt sf@idpriemnitsva ta investitsiy (pitania implemenifas2 (1998) Ukrainskiy
Pravoviy Chasopy81-35.

19 EU-Ukraine Summit on Septembel® 2008 in Paris “Joint Declaration on the EU-Ukraifssociation Agreement”,
available at:
<http://www.ue2008.fr/PFUE/lang/en/accueil/PFUE-RO08/PFUE-09.09.2008/sommet_union_europeeneukrainelast
visited December 02008.
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On the one hand, the PCAs have indeed been frdguadamed for being “outdated” and
“ineffective” contractual arrangements between Hi¢ and the PCA countriéS.To some extend
these concerns are justified. The PCAs were dedigre framework EU external agreements.
However, in reality, they covered very limited aed cooperation: the political and economic. They
were mainly aimed at the establishment of a palitdialogue, the facilitation of economic relations
between the NIS countries and the EU Member St#tespromotion of democratic reforms in the
former Soviet countries, human rights protectiond ghe establishment of a legal order that
guarantees the rule of law. Their preambles inbeially omit any reference to “the process of
European integration” or “the objective of membgysbf the EU” as provided in the EU association
agreements, but aim solely at the development of close paditirelations, the promotion of trade,
investment and harmonious economic relations betwhe parties, and at sustaining mutually
advantageous co-operation and support of a PCAtgosirefforts to complete its transition into a
market econom§? Thus, the PCAs served their purpose as relialgel lmstruments in sustaining
long-term relations with the PCA countries, whileding them at a controllable distance from closer
access to the EC Internal Mark&tFurthermore, the liberalisation of trade in goagsl services is
restricted, and ‘sensitive sectors’ are beyondR@&s’ scope. Few PCA provisions could potentially
be regarded as having direct effect in the EC legder. Unlike the extensive ECJ practice with
regard to the direct effect of the provisions ahscexternal EU agreements (like the EEA Agreement,
the Ankara Agreement, and the Europe Agreemerd)EBJ record on interpreting the provisions of
the PCAs is quite modest. It is limited to only arase in which it states that the provisions on-non
discrimination treatment in labour conditions ire tBU-Russia PCA could be regarded as directly
effective®

On the other hand, one must agree that the PCAsaegqh as an innovative breakthrough in
EU external contractual practice in the 1990s. disvan interesting experiment in the field of EU
external policy to set up a contractual relatioremrmiework with former Soviet countries and to
thereby accelerate democratic and market econofioyms. Their structure and objectives were
evidently inspired by the EAs. Nevertheless, aglgutransitional’ agreements, the PCAs aimed to
bring the PCA countries to the gateway of the wanktket economy. Importantly, the PCA countries
were given the chance to build a solid institutioimamework for political dialogue with the EU.
Application of MFN treatment and the GSP regimeniigantly liberalised mutual trade in goods.
Furthermore, companies from the PCA countries coellgl on non-discriminatory treatment should
they want to establish themselves in the EU. TheONUles became applicable to trade relations
between the Parties and further areas of co-operatere generously provided for.

Therefore, considering both the positive and nggatharacteristics of the PCAs it would be
more correct to conclude that they have provedeoqbite effective and successful EU external
framework agreements. In the end, most of theieabjes have been achieved. Some PCA countries
have joined the WTO (Moldova, Georgia, Ukraine, akgrgyz Republic), obtained “market
economy” status (Russia and Ukraine) and succégsfantributed to many EU policies. However,
the general dissatisfaction with the PCAs can lmagxed firstly by the fact that most of them have
become outdated and therefore do not reflect tlafityeof the present political and economic
environment in the EU’s relations with its neighbiag countries, and secondly because they do not
reflect current expectations of the bilateral ielat between the EU and countries concerned.

It is not to be ruled out that the future EU-UkealBNA may follow a similar path and become
outdated in very short period of time. This miglaippen for the same reasons as for the PCAs: a)
dissatisfaction of the parties with the scope apjgaiives of the agreement; b) the gradual extensio

20 For example see Y. Borko, Evropeiskomy Soyzy i dRoseobkhodimo Sograshenie o strategicheskom grstire
(Moscow: Probel 2000).

21 For example, the Preamble of the EU-Hungary EA.

22 Article 1 of the EU-Ukraine PCA.

2 For a comparative overview and scrutiny of the BC#ee R. Petrov, ‘The Partnership and Cooperdtiprements with
the Newly Independent State@); A. Ott & K. Inglis (eds),European Enlargement Handbqoldhe Hague, Asser Press,
2002) pp. 175-194.

24 Case C-265/08imutenkow Ministerio de Educacién y Cultura, Real Federacispafiola de FutbdR005] ECR 1-2579.
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of the parties’ cooperation beyond the scope afekcties of the agreement. One may predict that as
soon as the new EU-Ukraine ENA is signed and eatjfieither of the parties could press for the
revision of its elements or the conclusion of apotlpdated and more enhanced agreement as soon as
possible. It is therefore important to focus on shert and medium term benefits and challenges the
new neighbourhood agreement could bring to theégsaiin particular to Ukraine.

In the field of political dialogue, the new EU-Ukma ENA will be distinguished by an
enhanced institutional framework with the right issue binding decisions at the level of
Cooperation/Association Council and the possibiityhe informal participation of experts from both
parties in taking decisions related to the openatibthe agreement and free trade area in partidma
this case, the binding decisions of the Cooperfissociation Council could have a significant
impact on the legal system of Ukraine. It will beeoof the first cases in which the decisions of
common institutions set up under the framework nfimternational agreement could be directly
effective in the legal system of Ukraine. The Ukian Constitution grants acts of international law
which have been duly ratified by the Verkhovna Radarity over national law (apart from the
Constitution itselff> Therefore, decisions of the Cooperation/Assoa@ouncil might have priority
over Ukrainian primary and secondary laws, whicplies a significant impact on the legal system of
Ukraine, especially in the fields of protection fafreign investors, non-discrimination, and the
application of market economy principles. It is mapossible that the Constitutional Court of Ukeain
will be asked to rule on the constitutionality oinge of the decisions of the Cooperation/Association
Council if they do not comply with the Ukrainian atitution.

In the field of economic and social developmeniqylUkraine will be expected to embark
upon the regulatory approximation of national l&gien to that of the EU in the fields of
employment, social policy, and health/consumergmtain. There are many fields of Ukrainian law
which have already been aligned with internaticaradl EU standards. If provisions of the new EU-
Ukraine ENA contain binding approximation commitrteerin the fields of economic and social
policies, it will imply that the Ukrainian courtsay refer in their judgements to the EU acquis as an
authoritative source of law.

Some of the most problematic issues to be congldare equal access to jobs by Ukrainian
and third country nationals, safety at work, tlghts of the disabled and anti-discrimination laws.

The participation of Ukraine in EU-funded progransmeéll accelerate new domestic reforms in fields
like research and education. At present Ukrainiationals have very limited access to EU-funded
research and education programmes. Thus, Ukrainkel t@ asked to financially contribute to many
of these programmes as other non-EU Member State$ta participation of Ukrainian nationals in
EU funded programmes will initiate considerableorefs in the field of research and higher education
(university autonomy, higher education funding, atrdnsparency) in order to improve the
international competitiveness of Ukrainian univiéesi and scholars.

In the fields of Justice and Home Affairs co-opiemat Ukraine will be expected to align its
legislation to that of international and EU stamidain the fields of the fight against organisedne;
human trafficking, the fight against drugs and dégsm, and in other issues such as asylum and
immigration. Cooperation in these fields would regunot only professional cooperation between
Ukrainian and EU institutions like Europol, Fronteand Eurojust, but also the more active
participation of Ukrainian experts and judges imjpcts such as the judicial network in civil,
commercial and criminal matters. Such cooperati@uld/ imply not only legislative measures but
also a high level of efficiency in the implementatiand enforcement of law and professional network
cooperation.

Finally, in the field of opening markets in accanda with the principles of the WTO and
convergence with EU standards, Ukraine will be eigeto ensure better access of foreign investors
to national goods, services and capital markethowit any discrimination, which undoubtedly will

% Article 9 of the Ukrainian Constitution providesat “international treaties that are in force, agréo be binding by the
Verkhovna Rada of Ukraine, are part of the natidegislation of Ukraine. The conclusion of intelinatl treaties that
contravene the Constitution of Ukraine is possibtdy after introducing relevant amendments to theng@itution of
Ukraine”.
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imply more pressure on Ukrainian courts to consdi@ms in this area in line with the WTO and EU
acquis.

Concluding remarks

To conclude, we have set out a number of considesatvhich lead us to believe that the
outgoing PCAs and the incoming ENAs will have salsimilar characteristics. The new agreements
are likely to also be framework agreements of asmllar nature, entailing considerable legal and
regulatory reforms in the neighbouring countriesoles they can obtain better access to the EU
Internal Market. Like the PCAs, the new ENAs rigicbming outdated in a very short period of time.
Two factors may justify this judgement. The firstthe broad framework character of the future
ENAs. Constitutional reforms in the EU are not céegd, and could continue even after the Lisbon
Treaty enters into force. It is possible that thévEll occupy new areas of competence not covered b
the EU founding treaties up to now. Thus, soondater the EU will face the necessity of revisihg t
scope of framework agreements with third countinesrder to align them with its own competences.
The second factor is a possible dissatisfactiothefparties with the objectives and scope of these
agreements. On the one hand, the EU side will esspd to offer at least a paragraph concerning the
long-term European prospects of the neighbouringpttaes which they can rely on in their integration
aspirations. On the other hand, it is most likélgttthe future ENAs will avoid any of the specific
enlargement formulas inherent in the EAs and SAKAsreby causing some degree of dissatisfaction
both to the EU and its neighbours.

However, the ENAs will be highly valued for theinast term impact on the neighbouring
countries. In particular they may have significampact on the legal systems of the parties. Thik wi
concern the impact on neighbouring countries’ jizdies, which will have to take account of binding
decisions issued by common institutions as a newcsoof national law. Furthermore, the ENAs will
accelerate considerable domestic reforms in thdsfief legal and regulatory harmonisation in the
neighbouring countries. Therefore, we conclude whihsuggestion that the future EU-Ukraine ENA,
and indeed all other future ENAs, will not be tieaf destination of EU policy towards neighbouring
countries, but is likely to serve as a transitigoath on the road of closer rapprochement betweaen t
enlarged EU and its neighbouring environment.
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EU and Russia in Search of Strategic Partnership

Nikolay Kaveshniko¥ and Olga Potemkinia

The relationship between Russia and the Europeg&mUs a
relationship between the Russian Federation, a mmajo
European state, which considers and defines igseffart of
the European continent and the European Union wisich
community of European states.

Dmitry Medvedev
Interview to Reuters, June 25, 2008

Introduction

The evaluation of contemporary EU-Russia relatiomeals a very controversial picture.
From the formal viewpoint the relationship is oe tise Cooperation develops both on the state level
and between business communities. The trade deratessthigh rate of growth. In 2007 the EU-
Russia trade turnover reached $284 bin. ($230ildR006). More than 50% of Russia’'s external trade
turnover accounts for the EU. Russia holds thaltpiace (after the USA and China) for the export to
the EU (export volume in 2007 - $197 bin.) andftivéh place among the consumers of the EU goods
(the EU import to Russia was $87 bin. in 2007).dRuss the first in supplying natural gas to the EU
and the second in oil expdrThe investment attractiveness of Russia’s econloasyincreased, which
is demonstrated by many successful Initial Publffeings (IPO) of Russian companies. And vice
versa — Russian enterprises expand investmentddnémgn assets. In 2007 foreign investments in
Russia increased up to $120, 9 bin. including 8231n. of foreign direct investments. Russia ingdst
abroad $74,6 bin. in 2007; most of these investmerdre short-term credits, that's why Russian
accumulated investments abroad made up only $32,@tthe end of 2007.

Even in the energy field, which has been the stlgbwide speculation, practical cooperation
goes on quite successfully: new long-term contracéssigned for gas delivery, new infrastructure
projects are being implemented. Fifteen dialogwestbeen launched on the base of the road maps on
four EU-Russia Common Spaces.

As a whole scientific and technical cooperatioadsancing, although it's potential is still far
from being exploited in full. Russia close engagemeith the 7' Framework programme is being
discussed. Harmonization of educational standardigemup at a high speed, joint programmes are
fulfilled and exchange of students and teachersvgnop. Tourism and the level of communications
between people have increased tremendously. Emd will continue in future.

From the other hand, for the recent years the thibel and often conflict issues have occupied a
disproportionately high share both in the offidi&lateral agenda and in the public discourse. Agnon
them there are “democracy collapse” in Russia;onati minority rights in the Baltic states;
independence of Kosovo; rivalry on the CIS spacaumber of the negative episodes such as the
murder of Politkovskaya and Litvinenko; transfertilé monument to the Russian soldiers in Tallinn
etc. And there is a principled contradiction in g8phere of Russia and the EU’s relations as supplie
and consumer of energy resources.

There is an impression that many European and &ussass media have been engaged in
distributing negative information about each otlt¢grsh declarations are more and more often heard

* Head of Center for Political Integration, Instéwdf Europe of Russian Academy of Science (Russia)

* Head of Department for European Integration Stjdiestitute of Europe of Russian Academy of SaefRussia)

! Ministry of Foreign Affairs of the Russian Fedéoat at:
http://www.mid.ru/ns-dos.nsf/162979df2beb98804 32564 1fd1e/f5640df6878bd7ead43256d9600340a64?Openizut,
last visited 20 May 2008.

2 Database of Russian Statistical Agency (Rosstat),

http://www.gks.ru/wps/portal/!ut/p/.cmd/cs/.ce/7 Ab.s/7_0_37N/_th/J_0_CH/_s.7_0_A/7_0_FL/_s.7_0_RA/B7N
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from the officials. As Yuriy Borko noticed sceptiisa “It is perplexing that as soon as the partners
proceed from long-term projects to daily urgenksasvhich demand immediate answer, an embrace is
replaced by a fighting stance’Predominance of negative topics threatens wigretiosion of political
trust and has already entailed the significant riegtion of Russia’s image in the EU’s public
opinion and the EU’s image in Russia.

In this rather uneasy situation the twenty-first-RuUssia summit in the Western Siberian town
of Khanty-Mansiisk on 26 and 27 June launched nagionhs on the new EU-Russia Strategic
Partnership Agreement which will replace the emigtiPartnership and Cooperation Agreement
(PCA). The results of presidential elections in siasbecame clear, and the continuing period of
“constitutional uncertainty” in the EU does not et prevent the partners from negotiating their
future relations. The first round is taking plage 4 July in Brusselddence, the time-out, which the
EU and Russia have taken some time ago, is overehisNow, when the partners are ready to start
negotiations, they can do it. However, they wiltdig succeed in completing their important task as
long as contradictions are brought to the foregdoand overshadow achievements. One can hardly
hope that Russia and the European Union will rgpadid effectively find the mutually advantageous
decision on the new Treaty. The discrepancies caimag the substance of the document are very
high. In their turn, disagreements emerge from rtiiematch of goals and the perceptions of the
character of relations. Thus the issue of the rmewéat of EU-Russia relations remains open.

The Goals, Which Have Not Been Defined

The key factor, which has until now complicated RUssia relations, is the absence of clearly
defined goals. Or the partners declare their airh8ewbeing fully aware that they can never be
achieved. In any case, there is an obvious lagitbEr common vision of the future relations or the
agreed strategic goals. In this situation only \agse and developed network of micro-level costact
(business, civil society) as well as the high leeélmutual trust can ensure stable partnership.
However, this network between Russia and the EWoisstrong enough yet, and the tradition of
trustful relations is still too weak. As a resuftyaquite insignificant complication is able to dagea
the whole system of bi-lateral relations and redtite selective cooperation against the background
of political confrontation/rivalry. This very trenldas been very obviously observed at the moment.
Boris Frumkin is quite correct to outline: “Untibw the development of industrial and trade relation
has been provided mainly by the interested grodif®isiness community with no sufficient support
and sometimes facing sabotage from the part of iRusand European (the EU and national)
bureaucracy”.

In 2003-2004 the European Union realized the failir its strategy for transforming Russia
into a “normal” state, but proved quite unable &velop any other new approach. The former policy
of “promoting democratic and market reforms in Raishas been still mechanically continued, which
means spreading to Russiaquis communautaireather than just universal democratic and market
principles. It is clear that Russia’s involvemamferming theacquisnorms has never been supposed
Actually, the EU has strived to construct its rielas with Russia on the basis of the European
Neighbourhood Policy (ENP), although does not fdlyneank Russia to the countries with the
“neighbour” status.

From her side, Russia has definitely demonstraisdgeeement with being listed in 2003
among the ENP states. However, the refusal toviotlee conditionality principle (or benchmarks)
was not firmly claimed. On the contrary, the Rusgmlitical elite has entered into discussion by
declaring that Russia shares values, but adheresrtown “sovereign” approach to democracy. This
position has not obviously impressed Brussels tachmand now overcoming “value-conditionality”
logic seems more difficult than convincing the Bhtt Russia will not ratify the Energy Charter
Treaty.

3 Yu.Borko. ‘Economic Relations: from Cooperationtie Common Economic Space’, in: Yu.Borko, D.DawnilBussia —
European Union: the Strategy of Strategic PartngrsReports of the Institute of Europe, No 157, (MosctvRAS, 2005),
p.39.

* B.Frumkin. ‘EU-Russia Relations: a Year after fld Eastward Enlargement’, ifthe EU Enlargement” a View from
Moscow, Berlin and Warsa¥Reports of the Institute of Europe, No 172, (Mn8clE RAS, 2006), p.34.
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In Russia the goal of building strategic partngyshas been constantly declared. However,
neither experts nor the political elite have evamniulated the main points of this partnership. Bein
too abstract the idea of strategic partnershipdacipport from the majority of Russians.

We got used to this expression, but in fact it ltssbriginal meaning. Russia considers many stagdser strategic
partners. Putin visits any country, and it is dexdaas a strategic partner, the President of aoptop comes to
Russia — and this country becomes another strapeginer. Even the ‘eternal strategic partnersehappeared.

The attempt to present four EU-Russia Common Spaxasgoal of Russia’s European policy
seems not very successful. These spaces are gustetins, but it is still not clear for what sakes&al
started implementing the road maps. It should brithed that in their time the road maps proved to
be the necessary measure for preventing from vaénuEl-Russia political relations. Besides, on the
basis of the dialogues, which were designed toldpwle road maps provisions, several results might
be and were achieved. But only their pragmatic tactical aspects matter. The road maps were the
EU Commission’s rather than Russia’s invention,stlibey are very similar to the ENP “Action
Plans”. There are no benchmarks in the maps; otserivere would be no difference afall

So Russia and the European Union keep on workingherroad maps implementation: a
series of dialogues has been launched, which rdeentiie screening process. The agreements are
being signed similar to those concluded with thePEdtates (visa facilitation and readmission, for
example), and the issue of free trade area (FTAlilison the agenda, although the idea is becoming
less and less popular in Russia. The EU keeps livedeg assistance for Russia in the frames of
financial programmes. Although the new StrategydPam Russia refers to moving from “donor-
recipient” relations to co-financing, there islIstib real equal financial participation of partnéns
various projects and initiatives. At the same tih@scow is constantly declaring her desire of equal
footing in relations with the EU and expressingadieement of the attempts to impose unfavourable
conditions which question Russia’s independent irokexternal policy. In the other words, the certai
vague and dual position of Russia’s authoritieguie obvious. In reality it is caused by the fHzit
the economic balance between partners must bedoenen&in pre-condition for equal footing. As
long as this balance lies upon favourable for Russiergy prices even cooperation on the basis of
common interestswith the EU appears unrealizable. Any Russia’sypratic proposal, whatever
mutually advantageous it would be, is being puth®y EU institutions against discussion on human
rights and values. For example, while discussirgy Algreement on Readmission in the European
Parliament, which is more needed by the EU rath@&n by Russia, the MEPs exposed serious doubts
if Russia could be entrusted with the fates ofydleimmigrants deported from the EU and if Russia
could respect their righfsBrussels does not understand why Russia is neager to follow advices
how to build democracy, why she is suspicious towdhe EU monitoring and why she does not take
criticism into consideration? Besides, as soorha$tJ keeps on regarding Russia as the ENP object,
it can’'t accept Russia’s desire to play her owr rmh the post-Soviet space and to put forward her
own integration plans in the region, which can bedly correlated with the ENP perspectives.

5 The EU Enlargement a View from Moscow, Berlin araid&w Reports of the Institute of Europe No 172, P.46.

5 M. Strezhneva, ‘European Neighbourhood Policy BhRussia Strategic Partnership: an Attempt for Garson’, in:
V.Fedorov, O.Potemkina, N.Kondratieva N.B (ed®Ussia and the United Europe: Prospects for Coojmana(Moscow,
Russkiy souvenir, 2007), pp.51-58.

" The authors of the Report for the Trilateral Cossion suggest «practical engagement» as the fdiond&U-Russia
relations, see R.Lyne, S.Talbot, K.Watanalisgaging with Russia: the Next Phase. The Trildte€ammission
(Washington, Paris, Tokyo, 2006), p.167

8 European ParliamerCommittee on Civil Liberties, Justice and Home Afa Report on the proposal for a Council
decision concerning the conclusion of the Agreentmitveen the European Community and the Russiaer&goh on
readmission, 6.02.2007.
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Strategic Partnership — What Is It?
On the high level strategic partnership was firestldred as a goal by President Putin in his
speech in Bundestag in 2001:

| am just of the opinion that Europe will reinforite reputation of a strong and truly independestte of world
politics soundly and for a long time if it succeedsbringing together its own potential and thatRidissia,
including its human, territotial and natural resms and its economic, cultural and defense poté’ntia

This idea has not been put into practice, but gtilemains popular in the certain circles of
elite. For example, in May 2007, a few days befthe Samara summit it was Frank-Walter
Steinmeier German foreign minister, who stated: “The Europ®aion needs Russia for overcoming
international conflicts, but Russia as well dependen Europe as before, and this idea should be
prevailing for both sides™

In our view, the concept of strategic partnerskipud be filled with the following content:

¢ Common values are the basis for the partnershigy #inould be perceived uniformly and
flexibly, with considering the cultural and histoal diversity; they should be applied similarly
in the partners’ domestic policy and form the b&sighe external activities (especially when
the partners carry out coordinated actions);

e The goal in policy should be political partnersfop the secure, stable and democratic world,
which is built upon multipolarity and respect fateérnational law.

* The goal in economy is to increase Russia and the Eompetitiveness by means of optimal
using their advantages on the basis of exchangk astets, as well as creating joint
technological chains and advancing towards thebksimnent of Russia-European trans-
national corporations, which would be oriented ba EU, Russia and Commonwealth of
Independent States’ (CIS) “common markets”.

In their essence these provisions do answer Rassidhe EU’s strategic interests, although at the
first glance several details might seem unaccepttl politicians both in Russia and the EU. Fixing
these (or any other goals) on the bi-lateral leveist become the indispensable pre-condition for
partnership. It is a very difficult task indeed daits implementation might require a long period of
time as well as significant resources, besides atutadiness for compromise will be required. No
sooner than the partners agree the goals for gitgpartnership should they start creating common
instruments and institutions, shaping action platies It is clear that practical cooperation in adar
spectrum of fields should be continued in parallgh coordination of goals.

Values As the Basis for Strategic Partnership
There is more similarity than difference in thewsabkystems, both political and cultural, of Russia
and the EU. The majority of Russians consider tidves Europeans. Also they consider Russia as a
European state although with substantial pecuwliaRespecting human rights, democracy principles
and rule of law have been laid in the basis of Rispolitical system. The majority among political
elite recognize their significance. By cooperatmith the EU and the Council of Europe as well as
with the other international organisations and Ignieg dozens of international conventions and
agreements Russia admitted that human rights drsahbely her internal matter. So as such the EU
activities aimed at promoting democratic trendsRinssia must not excite negative reaction; the
attempts to formulate the certain minimal standanmis$ monitor them cause ambiguous reaction, but
basically they do not run against Russia’s interedtist three nuances of the EU approach provoke
Russia’s justified irritation:
1) the attempts to impose Russia the EU’s own pereptif values and its own detailed
standards;
2) the EU’s aspiration to consider itself an examfur respecting democracy principles and
human rights and the higher authority, which owresright to evaluate the others;

® V.Putin, Speech in the Bundestag of the Federal RepublicGefmany. September 25, 2001, Berlin, at:
http://president.kremlin.ru/eng/speeches/2001/00@5L_type82912type82914 138535.shtml
1041zvestia”, No 82, 15 May 2007.
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3) the double standards in the EU political practice.

Common values and human rights could be transforfnoea the method of political pressure
into the functioning partnership instrument in tbkowing way:

1) To fix bi-laterally the basic list of common valu¢$ can be found upon the European
Convention on Human Right5)In future it would be feasible to pass to elabagtommon
minimal standards in this sphere.

2) To agree that while sharing common values the lltand historical peculiarities must be
acknowledged. Unity in diversity — this EU intermainciple must become the rule for the
external policy.

3) To insist upon constructive dialogue on all thadaaf infringing human rights and common
values both by Russia and the EU Member Statesfiandlearly the partners’ mutual
commitments in this sphere. These infringementsnaither Russia’s nor the EU internal
matters. A number of provisions included in thealyeon European Union (TEU) in 1997
obliges the Member States respecting basic valadsirgroduces the system of sanctions
against the countries violating these provisiorteese sanctions were already applied against
Austria. And lastly, many facts of violation of ham and minority rights in the new EU
Member States demonstrate that this problem isore f a theoretical interest only.

4) Human rights issues cannot be used as a bargarorment to achieve the other goals. Thus
the dialogue must be initiated on the issues, whase mutual understandable concerns (for
example, immigrants in Russia and the EU MembeteStdhe inadequacy of the system of
putting people in the terrorist list etc.).

If the EU insists upon using conditionality prinigpin the external policy, the mutually
accepted decision might be in putting conditiogalipon the reciprocal basis — establishing bilatera
principles of political conditionality. If the EU ants preserve the possibility of applying sanctions
towards Russia for violation of common values,hb@dd be accepted that Russia applies the same
sanctions towards the Member States, and theséigsmmust not be regarded as a step against the
EU as a whole. Human rights issues should not heidered just as the EU’s claim to Russia; this is
the common problem, although it differs in partesubspects, and the area for joint efforts and
activities. EU-Russia permanent consultations omdmw rights are the main instrument for the
dialogue. It still has not yielded any tangibleulés - previous EU-Russia meetings have often been
clouded by mutual accusations of human rights abuBlee main achievement in this sphere is the
mere fact that the dialogue is taking place, indbirse of which not only problems inside Russid an
EU are discussed, but global issues as well, fstaite, through the UN Human Rights Council
(Russia was elected as a member in May 2006). ddeeaf reciprocity in respecting human rights was
supported by Russian non-governmental organisa(id@0Os) in their open letter in July 2005 just
after the first round of consultations took plagdeman rights activists enlisted a number of issafes
mutual concern — migration, terrorism, mass mealggtoral rights, independent judicial system.

In the other words, the political dialogue aboutuea should be transformed and placed upon
reciprocal basis on all stages: formulating of camnvalues, mutual commitments, symmetrical
character of mechanisms of negotiation and monigori

The Quality of Political Partnership

The European Union’s positions on the basic issifiegorld policy stand closer to Russia’s
approaches than those of her other main partnérst, Ehe adherence to democratic values and
peaceful settlement of conflicts should be meniibag well as multipolar vision of the world, the UN
role, the priority of preventive diplomacy, suppait the non-proliferation regime and fight with
terrorism. For all that it is also important thaith Russia and the EU feel responsibility for the
situation throughout the world.

Today the political dialogue is purely declaratimgts many aspects. In the best case it leads
to formulating common positions on a number of Wagproblems, that does not entail the agreed

1t might not be included into the text of the tyeaProbably the political declaration would be thest option, especially
because this list might be enlarged or précisddtime.
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actions of partners. Besides, even in case it tegultaking mutual commitments, they often remain
unfulfilled.

From the EU side the low quality of partnership dan explained by the increasing gap
between the external policy positions of the Menthiates (mainly the discrepancy between the “old”
and “new” Europe) and the intensified practice d@d@ating external policy decisions on the base ef th
“lowest common denominator”. This, combined wittstaongly ideological component in foreign
policy, engenders the exclusive approach towardsi@uSome technical peculiarities also impede EU
ability to develop relations with Russia, notablpss-pillar nature of the EU foreign policy that
complicates coordination of CFSP, external relatiand external trade; pending CFSP construction
because of failure of the EU Constitution; vagustribution of competence between the EU and
Member States.

From the side of Russia there are fears to losegbertunity of “laisser-faire” and of carrying
out multi-vector foreign policy. There are concethat acceptance of the value concept as the basis
for external policy would threaten Russia’s relatovith some of her traditional partners. Russia
perceives the current reality of external policythe zero-sum game, and thinks that many EU
activities are aimed at decreasing Russia’s roléha regions of her historical influence. These
perceptions are often justified.

The development of political cooperation dependsiypaipon the partners’ ability to agree
their strategies in the CIS region, which belorgshe sphere of Russia’s special interests anldeat t
same time is becoming more and more significantiferEuropean Union. Nowadays the post-Soviet
space has turned into the area of rivalry betwegssia and the EU. Russia justly regards the region
as the sphere of her special interests and triedl Imyeans not to admit the other actors to playhos
field. The EU, while constantly stressing the némdthe agreed policy, perceives it as just its own
unilateral actions and is sincerely amazed at Risssefusals to join them (for example, ENP in
general or the Black Sea Synergy). Basically, iheagson on the CIS space looks like Zugzwang:
neither Russia, nor the EU is able to implementrtben strategies, but they block each other’s
efforts quite successfully. Transition from theagtgy of concurrence to that of cooperation is the
extremely difficult task, which will demand seriocsmpromising from both partners.

Political partnership between Russia and the EUddoe based upon the following principfés:

— Real partners’ equality, which pre-supposes comsi@ping of political positions and further
joint activities for their practical implementatiolh seems unfounded making references to the
fact that the EU political positions have alreadyeeged from the complicated compromise
and thus can’t be changed. If the EU aspires tiiqall partnership, it should start considering
the partner’s positions.

— Common values as the basis for the external poRussia should reconsider her cautious
approach towards value-oriented foreign policy, #rel EU, from its side, needs to weaken
the value aspect of external activities. For exanRlussia’s policy in Belarus should be based
not just upon interests (especially because thglization is often complicated by the very
substance of Belarus’ political regime), but algwm unbiased and clear evaluation of the
political situation in Belarus. The EU, in its turshould review the obviously ineffective
strategy of Belarus isolation.

— The comprehensive approach to political partnerghjpies, first, the principal willingness to
discuss and carry out the agreed external poligflispheres, when feasible. Second, it means
execution of the agreed positions by means of thelevtool kit — diplomatic, political,
economic and military-political one, that will allousing the strongest sides of both partners.

— Shared responsibility, which should not been uridetsas dividing the spheres of influence.
It is supposed that on the basis of the agreedipasiand with the account of the partners’
mutual interests and their resources, one of tlakmstthe leadership in one or other practical
actions.

12 p.Danilov, ‘Current situation and Prospects forsgia-EU Cooperation in the External Security Sphéme Yu.Borko,
D.Danilov,Russia — European Union: the Strategy of Strat€gidnership (Moscow, IE RAS, 2005), pp. 7-35.
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— Accepting that the partners’ positions might diffierthe certain, but at the same time rather
significant issues of external policy. For exampthe EU’s specific interests in the
Mediterranean and Russia’s specific interests én@bntral Asia and in relations with China.
It is necessary to learn how to live with thesdedénces and avoid tying together various
external aspects. The objectively different paghérterests in several spheres should not
block their agreed actions in the other fields.

The intensive discussion for finding common stretegals and partners’ interests should
become the first step to building political parstép. On this basis it would become possible td sta
elaborating the agreed positions in a number afrazl policy issues, and further on working ouibjoi
action plans. The military-technical cooperation bacome the element, which is able to signifigantl
increase trust in partners’ relations.

The task of constructing political partnership seegalistic regardless its difficulty, and in the
light of the feasible alternatives it looks necegsdn the middle-term perspective Russia in the
absence of political partnership with the Europ&aon will face the growth of isolationist trends,
which will inevitably decrease her role in the vebfeven the functions of a balance between East and
West, which is strongly supported by some Russipers, can be fulfilled by Russia only if she
would have trustful relations with both). In thesahce of political partnership with Russia the EU
will not have chances to become the real world pdliafluence and will be doomed to the secondary
role on the world arena. And, finally, the taskeofsuring stability in the region of Eurasia/Greater
Europe can not be fulfilled without political paetiship between Russia and the European Union.

Economic Integration

Russia’s strategic goals in the sphere of econgmiicy are diversification of economy and
export; transition from the resource-oriented depeient to innovation; decreasing resource intensity
of GDP; completing the process of inclusion intoridesystem of division of labour and gradually
becoming one of the key actors shaping rules ofldveconomic system. Thereupon Russia is
interested in the EU as the source of technologie$ investments as well as potential partner in
forming principles of the world economic system.dddition, intensive and constructive economic
cooperation must become a basis for political gasimp and might soften probable contradictions in
the certain issues (the latter situation one caeie in the USA-China relations).

In economic sphere the EU aspires to increase ditimppess on the base of innovative
development and decrease in labour costs (Lisbategly); to develop new markets for sale of
industrial production; to ensure energy security.

The potential effectiveness of EU-Russia econormaperation (integration) is determined by
mutual complementary of the partners’ resourcesolgnRussia’s concurrent advantages there are
relatively cheap and qualified labour force; ndtuegsources, including recreation capacities ard th
“ecologic” agriculture potential; the developed damental science and still preserved scientific and
technical resource; Russia’s transit position, Whipens access to the Asia Pacific; the large and
already solvent national market as well as the ssd¢e the CIS markets. The European Union
possesses the competitive advantages as wellatapicks; high technologies and the mechanisms
for transforming scientific and technological demhents into economically effective technologies;
experience and know-how in the sphere of managenseetgy saving technologies and economic
mechanisms for stimulating energy saving; highlle¢énfluence upon the global economic rules.
Joining EU-Russia resources is able to providebtkakthrough in increasing global competitiveness
of the partners’ economics. To achieve this itdsassary:

— To continue the work for lifting trade barrierfacilitating administrative and custom
procedures, harmonizing certification rules etc;

— To study possibilities for technologic integrati¢establishing technologic chains) in some
sectors with a key task to minimize costs of proiduc

— To spread the exchange of assets (which has sltegn Russia’'s main idea) to the whole
sphere of economy. Here the key task is fair siasfrresponsibility and profits.
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— To shape the task for the perspective: this ésastablishment of Russian-European trans-
national corporations, which can be competitiveairglobal scope. They will base upon
aggregated internal demand of the EU, Russia aSdc@irkets.

— From the ad hoc scientific and technical coopamatby means of engaging in a number of
joint research projects) to advance to synchrogizire strategies of scientific and technical
developments, and perhaps to elaborating commanefrark programmes. In the strategic
perspective the scientific and technical coopenatsomuch more important for the partners
than that in the field of energy.

Economic cooperation can and must be denser thdicg@ioone; it must possess the character of
integration. Otherwise there will be no chance ¢thieve the defined goal. In view of this the
harmonization of legislation is inevitable, andtdin be implemented in three forms. First, in thenfo
of mutual recognition of standards (certificatido)git is preferable for Russia, but still is redtvays
feasible because of the EU position. Second, bynmeaf harmonization of standards and
normative/regulative rules as well as businesstipes: Naturally, it is realizable only in the foroh
adapting Russia’s legislation swquis communautairéhe EU will never agree to changiagquis
either for Russia or for any other state, neith#ramy outsider be admitted to developiagquig. In
essence, Russia might benefit from creative andcBeé incorporation ofacquis into national
legislation not only in the light of the relatiomgth the European Union, but for the sake of the
internal economic development (why to reinvent aytle?). However, it should be done very
carefully basing upon the detailed analysis of Rusdnterests and in a voluntarily way, with no
fixation in advance of any commitments of legislatedaptation. Third, EU and Russia can initiate
harmonization of standards and rules in the framkevad multilateral organizations like the World
Trade Organisation (WTO). Or why don’'t to think aba multilateral investment regime that is
urgently necessary; countries of G8 and other ¢ladzmnomic majors may contribute to its
development.

After Russia’s joining the WTO the preferential irag between Russia and the EU will lose its
privileged character. It is the economic integnatan the basis of the analysed positions, whiclh wil
allow establishing EU-Russia economic partnershmipmew level. The partners should not head for
any patrticular form of economic integration; thenfiowill arise from their interests and goals. Oae ¢
suppose that EU-Russia economic integration wélhdta chance to be implemented in the form of
FTA “plus-minus”, i.e. with exclusions in some s@stand more integrated regimes in the other ones.

The Treaty on Strategic Partnership

The legal base of EU-Russia relations was estaalish the form of the Partnership and
Cooperation Agreement (PCA) in 1992-1994, when Russs rather different. Nowadays qualitative
changes have occurred in Russia. The legal basidomamed for the quite new business management,
which in fact corresponds to the international regaents and standards. Russia’'s economy is
advancing. Russian business and capital has achibeelevel, which allows it becoming an active
participant of the investment processes in Eurtgeslly, to break the conditionality logic of Bress
Russia needs the new basic Treaty, updating theerdutegal framework. The endless annual
prolongation of the existing PCA might cause regulacertainty every time as the moment for
extension is coming. Besides, discussion on the feyaty gives an opportunity to raise all the
controversial issues in the relations. The newtyreaust become more holistic document, which
would go beyond the WTO frames and provide fordbeper, more advanced and more fundamental
basis for EU-Russia relations. However, even afeggotiation start, there exist no reasons to believ
that they could be completed in the short time @iredresult would suit both sides. This is not jast
new treaty needed at any price, but siue generisdocument, quite different from any agreements,
which the EU has until now concluded with the thealintries. This creates a challenge for both: the
EU possesses no experience in elaborating the etrapsive agreements on the equitable basis with
its partners: either with the USA, or with Switzertl or Japan. Russia demonstrates strong feeling fo
such agreement, which naturally demands new re#plitiss and obligations as well as clear
formulations different from those of the associatagreements and PCAs. In our view, this ‘creative
challenge’ must be encouraged and welcomed: lef'eember that in its time the PCA with Russia has
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become a new type of agreement followed with tleatidal ones, thus introducing a new type of legal
basis for the EU relations with the third countries

However, now it is already clear that in certairediions Russia and the EU have initially
demonstrated different approaches to the prioriiesooperation, as well the balance of interests.

First, the new Treaty is supposed to include pioris on common values as the basis for
partnership. The principles of such inclusion aqeeeted to be discussed in the negotiations abeut t
new Treaty. In the other words, will the human tggtiause be included and in what way?

The first option supposes excluding everything tleauld be interpreted as political
conditionality, which would allow the European Uniconditioning Russia’s internal developments
by putting the whole system of relationship in degence of the evaluation of Russia’s achievements
in her domestic reforms. If the political conditadity is preserved in its current interpretation, i
threatens to become the instrument for bargainibfarcing concessions from Russia, mainly in the
field of energy. However, another option seems awehmore chances for being accepted: if the
conditionality principle or value-based foreign ipglis reconsidered — both partners must make
decisions whether they answer the requirementgmiodracy, human rights and common values.

Value-based policy can be effective only in cadegnvRussia is recognized as an equal actor
of partnership, but not the passive object of thlepilicy. Thus the answer might be the
conditionality clause in the Treaty, which pre-sopgs reciprocity. To have conditionality principle
working upon reciprocal basis, it is needed clefotynulating the human rights clause so that tacavo
ambiguity, and, besides, elaborating proceduresaled for implementation of agreements in this
sphere.

Russia demonstrated her interest in human rightessin the EU Member States by creating
the Russian-European Institute for Freedom and Resoy based in Paris. The goal of the new
institution was formulated by President Putin a ElJ-Russia summit in Marfa in October 2007 as
facilitating dialogue between members of the nomegomental structures and experts on issues such
as organisation of the electoral process, monigooinelections, situation with national minoritiasd
migrants in the territory of the EU and Russiagfiem of expression and other vital questions. The
new initiative might mean that Russia is goingriffuence the human rights situation in the Member
States and take it into account in the relatiorik trie EU.

Second, the title on energy, which is being hightgphasized by the EU, is certainly very
important for both sides. There is no doubt thatdiscussion on Russia ratifying the Energy Charter
Treaty (ECT) should be taken off the agenda. Baukhthe energy issue become the core of the
Treaty? Then why not to include the provisionsmmoivation and technical cooperation, which is very
important for Russia, in the core as well? It isrtivanentioning that research and high-tech remain
among the less prepared parts in the draft Tréédg, there is no doubt that several provisions on
energy should be part of the framework documeniaflz® of interests, responsibilities of suppliers
and consumers), but the detailed rules on energpesation as well as on transport, infrastructure,
agriculture, industry etc might become the subjéthe special blocks

Third, the title on the free trade area. The cdasiohs on this issue have neither brought
visible results. Russia is considering FTA verytmausly, more cautiously than joining WTO bearing
in mind that interests of manufacturing industrguld be protected. Russian Ministry of Industry and
Trade and the respective European Commission GeDeegtorate continue informal consultations

13 The PCA contains already the reciprocal condifionalause. However, it hardly coincides with thertain provisions, for
example: “BELIEVING that the full implementation @fartnership presupposes the continuation and guimment of
Russia's political and economic reforms; TAKING AGONT of the Community's willingness to provide tautal
assistance, as appropriate, for the implementadgfoeconomic reform in Russia and for the developm@&neconomic
cooperation...”(Preamble); and art. 86 “In order ¢hiave the objectives of this Agreement, in patécTitles VI and VII
thereof, and in accordance with Articles 87, 88 &3dRussia shall benefit from temporary financis$istance from the
Community by way of technical assistance in thenfof grants to accelerate the economic transfoonaif Russia”.

14 “The text in general should not be too extendeis, is not the Christmas tree, where all the tdyaukl be hang. It should
be the document, which carries the signal to theaBtd Russia’s people as well as to the whole wooldmunity: the EU
and Russia are indispensable partners”. S.Rialikiogctor of the Department of European Cooperatittine RF MFA. The
interview to the  “Voice of  Russia” Radio  Station, 5.24.2008, at: http://www.mid.ru/ns-
dos.nsf/162979df2beb9880432569e70041fd1e/43256 223084 c32574390020f141?0OpenDocument
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for the feasible study of concluding a new tradeeament. The consultations are informal, while the
formal process can be launched as soon as RugssaW&lO and her rights and commitments in the
frame of this organization are fixed in the finhhpe.

Russia’s proposals on the Treaty structure arelisning: the legally binding general part
setting the framework for cooperation (rather thast the political declaration on strategic
partnership), where the mechanism of interactiamukhbe fixed as well as the general principles of
cooperation. The Treaty as a framework documeritsbyontent and sense should include provisions,
laying the foundation for more specific sectoratemgnents as well as making references to the
already existing and designed ones. The Treatyfiwithe consistent goals and the main provisidns o
the road maps. However, it does not mean that tiidentext of the road maps should be transferred to
the new document. The economic part must becomemb& important element of the Treaty.
However, it should be formulated in the most geheranner — as the majority of the special issues
like the trade regime, movement of capital and lepdntellectual property etc. will become the
subjects of the special agreements, developed @s & they ‘ripen’. The Treaty can not fix the
details of the trade regime in view of its frameuccter; besides the respective commitments imply
Russia’s membership in WTO. The issues of securityhy external and internal, should be put ahead
of the economic part. The new Treaty will be moetahced compared with the former PCA by
emphasising the need for the security issues réthearonly trade and investments.

It should be stressed that the true strategic pestiip is unachievable as long as Russia keeps
on accepting financial assistance, even considetsgery modest range. The Resolution of the
European Parliament on the EU-Russia summit in &aimeld in May 2007 reiterates its view “that a
robust defence of human rights and democratic sakieould be a core principle of any EU
engagement with Russia” and urges the Commissionefisure that these values do not have a
subsidiary status in the EU-Russia negotiating agekand that any financial assistance grantedeto th
Russian authorities takes into consideration thengthening of democratic standards in that
country”® The experts’ opinion survey carried out by the Buksia centre in Brussels showed: the
majority of recipients point out the EU’s ineffeaievaluation of Russia’s reforms, which have been
supported from TACIS, in the other words, the EU is not strict enougldémanding from Russia the
results in domestic reforms. And these sentimenisdcbe understood: if Russia keeps on relying on
the EU financing the administrative or judicial oehs, whatever small it is, there should be no
surprise that the EU tries to influence the processcizes its stagnation and expresses dissatisi
with the outcome of TACIS audit in Russia. So thkations should be changed from ‘the EU financial
assistance’ to ‘financial cooperation’ not onlyriretoric, but in practice as well.

In this consequence Russia’s initiatives seem gergforting for joint financing trans-border
projects in the “Northern Dimension” frames as vasllthe programmes of regional cooperation based
on the European Instrument of Neighbourhood anthBeship (ENPI). The latest co-financing was
agreed at the Samara summit and concretised irb&cg907 at the summit in Mafra (Portugal); first
seven transborder projects based on parity and aonimancing were adopted in June 2008 at the
summit in Khanty-Mansiysk. There exist very progpecundertakings like the joint financing the
educational and training programme (the Europeadi&t Institute at the Moscow State Institute of
International Relations (MGIMO-University of the Mstry of Foreign Affairs). Russia could and
should invest as well in educational programmehiéenEU states, organize seminars, distribute grants
to the students, who wish to study in Russia, axllyl, support non-governmental pro-Russian
organizations, i.e. do the same as that the EUlentlember States have successfully implemented.
Of course, there is a high probability that the rewaty would be a rather banal document, another
exercise of bureaucrats in hiding the complex tg#ii vague polite phrases. In this paper we'vedri
to show that the EU and Russia have real commaiesic interests. This is a common challenge: to

15 European Parliament resolution of 10 May 2007 lmm EU-Russia Summit to be held in Samara on 18 RRG7
10.05.2007, Brussels, at: http://www.europarl.earep/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA20
0178+0+DOC+XML+VO//EN, last visited 20 June 2008.

16 The EU and Russia: Perspectives on Strategic étattip. Expert Opinion Survey. A Report by EU-RasSentre, May
2006.
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overcome everyday irritations and to transform camrimterests into the shared interests and mutual
vision of the future.
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Updating the EU-Russia Legal Approximation ProcessProblems and Dilemmas

Aaron Matt&

Introduction

The EU-Russia relationship today differs greatlgnirthat almost two decades ago when
official relations were initiated. The EU has growmo a geopolitical and economic ‘colossus’ after
enlarging to 27 members states, and Russia hasneeeostrong sovereign state with a market
economy and rapidly growing political and econoimituence, regionally and internationally. These
changes, together with the urgent need to reneweil@ framework on which the relationship is
based, bring the question of legal approximatiom wrossroads: if the Partnership and Cooperation
Agreement (PCA) does not offer any kind of EU merabi (even in the hypothetical case of Russia
being interested in it) or any concrete type ofneoic integration (the PCA merely includes a vague
mention of the possible establishment of a Freeldrarea), why should Russia embark on any kind
of acquisadoption? Should the next agreement include lagptoximation? And if so, in what way?
And ultimately, is legal approximation the best waybring the partners closer together in order to
avoid further misunderstandings? These questiomdegitimate and will be on the bargaining table
when the next agreement is negotiated, and somepmibably remain unsettled for much longer.
Regrettably, instead of finding common ground oasthissues, one side meticulously complains
about the need to observe mutual commitments, whieother rejects paternalistic and ‘bench-
marking’ approaches. EU-Russia relations thus asirgly look like an obligatory coexistence, in
which one side cannot run away from the otherpsgpeak. All these issues, while not revertinghto t
previous ‘cold war’ state of affairs, are incregtynprovoking a'boiling peace’status in which any
political manoeuvre from one side is seen with wiog suspicion by the other. This is so because
both actors, besides their conflicting but alsceridépendent geopolitical, economic and cultural
dimensions, have been constantly evolving. As altiedefining common objectives and common
values with regard to what it is that they want amgect from one another has become an ‘odyssey’,
despite their linked geographical and historicalkgaounds.

The aim of this paper is to scrutinise the mainsesuof misunderstanding and the source of
the main EU-Russia relations problem, the ‘wheeevee going?’ question, especially, ‘are WE going
there together?” The answers to these questionesem a dilemma for EU-Russia relations.
Unfortunately, they have often been interpretedatiner misinterpreted by the two sides, creating as
result conflicting views of what each side underd&sof the other side’s intentions. The problem in
guestion goes back to one of the most ambitiousabthe same time one of the most controversial,
provisions of the EU-Russia legal framework - tlegal approximation process.’ This process started
with the Partnership and Cooperation Agreemantjch is the main legal basis of the relationsksp
it currently stands.

In order to better understand the main constraintsdilemmas between the partners that lead
to misunderstandings and frustrations when dealkiith each other, | will analyze the EU-Russia
legal framework through the prism of legal appraoxiion. | will first define the parties’ common
incentives in general and Russia’s specific motinegarticular for engaging in such a process (I).
will then evaluate the logic and implications oféd¢ approximation itself (II). Next, the mechanisin
conditionality towards Russia and its negative @feon the legal approximation process will be
critically appraised (Ill). Further, | will look to the approximation-without-membership quandary
(IV). Finally, in my conclusion | will make some ggestions as to how a future legal framework
could overcome the current problems (V).

* Researcher, Department of Law, European Univehssijtute (Italy)

! The Partnership and Cooperation Agreement wagdign 24 June 1994. In Englishd 1997 L 327/1, or in Russia@i3
P®, 1998. N 16¢t. 1802. This novel type of agreement, like the T&amixed agreementyhich includes the involvement
of both the Community and the member states o thside.
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An overview of the EU-Russia Legal Framework from lhe Approximation perspective

After the collapse of the USSR, the EU (then th€#ecided to engage with the republics of
the Soviet bloc beyond the ‘trade and cooperatieldtions that already existed under the Trade and
Cooperation Agreement (TCA)elevating them to ‘Partnershipétatus. As a result, ‘Partnership and
Cooperation Agreements’ were signed with the Commsaith of Independent States (CIS), the first
of them with Russia in 1994. The PCA is legallydmh®n the EC Treatyand established separate
frameworks of bilateral cooperation as an altewgatio membership, while not rejecting this
possibility either. The PCAs’ main objective was to transform the 8bwconomies into market
economies in WTO/GATT terms, which explains why thgts of the agreements coincide almost
completely. The objectives of the partnership afinéd in the first article of all the PCAs in slari
and broad terms, but if we look in detail at theAR&th Russia it becomes clear that its objectiaes
more elaborat@. This highlights the unique position of Russia inr@e in general, and in the
changing geopolitical environment surrounding thé & the timé and it also distinguishes Russia
from the other CIS countries. At the same time,RIBA approach shows the genuine intention of the
Community to engage in supporting the Soviet blscaawhole in its transition from a command
economy to a market-based democracy.

Despite this intention to support the transitiongass, it took more than three years for the
PCA with Russia to enter into force since each Eéimier state had to ratify it. Delays were also
caused by harsh criticism from the EU side durhngfirst Chechen war (1994-96). However, despite
these impediments, dimterim Agreementon trade-related matters was signed in 1995 ateftezh
into force the following year in order to implemehe provisions concerning trade without délait.
was only in December 1997 that the PCA with Russi@red into force. This agreement can also be
described as dramework agreementsince it contains provisions for the establishmehtan
institutionalized dialogue between the parties afitipal, economic, legal and cultural issues. In
general, the PCA provides ‘reciprocal rights antigalions, common action and special procedure’.
But in more particular issues Russia promised tglement reforms adopting theacquis
communautairein some specific areas. Here we encounter whatyirview represents one of the
most controversial provisions of the agreement #Hred main subject matter of this paper — the
unilateral legal obligation on Russia to transfatsnlegislation in accordance with that of the $ng
Market. The questions that arise in this respext Athat is the rationale for such an undertakimg? |
other words, why should Russia accept such a endabpproach? And to what extent must Russia
enter into such a process since there is no mehipeybjective?

To answer these questions, we have first to go tiathe Russia of the beginning of the 90’'s
when the Agreement was negotiated. In that petl@lRussian Federation had inherited all the rights
and duties of the USSR but with them also the ps#d political and economic system of the Soviet
Union. Russia urgently needed to restore stabilitgll areas in order to avoid the newly-formedesta
from crumbling. Moreover, in order to keep the doynbreathing’ there was the worrying necessity
of creating specific national interests and of iiigda state concept, or as some have put it: the

21n 1989 the EEC and the USSR signed a ‘Trade ampération Agreement’ (TCA), OJ L 68/3.

3 This concept gives a differentiated and higheelléw the relations, although the term ‘partnersisimot legally defined in
the EC Treaty. This fact has been problematic lier creation of common objectives. The Lisbon Trehtwever, does
mention that the term is directly based on demagréne rule of law, the universality and individityi of human rights and
fundamental freedoms, respect for human dignity,ghinciples of equality and solidarity, and regdec the principles of
the United Nations Charter and international lant. 20 A (1) of the Treaty of Lisbon, OJ C 306/50.

4 Namely articles 44(2), 55, 71, 80(2), 93, 94, 488 308 EC.

5 There is no reference to EU membership in the Riliineither is there a provision impeding thatsjimitity. Additionally,
most provisions are closely aligned with the Coeygm criteria for membership.

5 It refers to cooperation as ‘mutually advantagéaupeculiarity lacking in the other agreementsisTmention of beneficial
reciprocity is actually continuous, or rather pstesit, in the PCA when stating that the relatiors ‘®ounded on the
principles of mutual advantage, mutual responsgybéind mutual support’ in economic, social andwalt cooperation.

" Panos Koutrakos; ‘EU International Relations Lakart Publishing, 2006. p. 364.

8 This has often been an object of criticism asmégthe differentiation by the EU of interests amtlies. But one could see
a similar approach during the Soviet invasion oflnistan in 1979, when relations between the Beh(the EEC) and the
USSR became minimalistic and even hostile. Besitlgs, could also be seen as a prolongation of tteipus TCA
provisions until the PCA was ratified.
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‘Russian Self® especially after the ‘communist ideals’ had disgrated together with the Soviet
Union. Crucial steps towards this objective were #doption of the Constitution of the Russian
Federation in 1993 and later the Civil Code in 19Bdese were vital measures for Russia to obtain
internal political stability. As regards externabliical security, there had been a certain leviel o
regional stability in the former Soviet bloc thrduthe CIS matrix since 1991. Since this was ndt fel
to be enough, and in fear of isolation in lighttbé& scarcity of established contacts with the West
following the Cold War, further steps were takeronder to achieve external political stability with
the rest of the world. This took place mainly trghuengagement with different international
organizations, such as the North Atlantic Treatgaddisation (NATO), the Organisation for Security
and Co-operation in Europe (OSCE), and the Cowfidlurope.

Once political stability was achieved at least tmi@aimum degree, Russia concentrated on
achieving economic stability. Moscow entered into dialogue with the Word Bathig international
Monetary Fund (IMF) and the Organisation for Ecoim@ooperation and Development (OECD).
Additionally, Russia applied for World Trade Orgsation (WTO) membership in 1993; to become a
member it was, however, required to achieve aetalalrket economy first. In order to restructure and
diversify the Russian economic system, reforms wangently needed. For the purpose of this
transition, different legal models for Russia wstedied in detail. The EU model, besides being the
best compromise between the Anglo-Saxon and théir@mmal legal families! also interested Russia
because of its social economy elemEntas well as for clear economic reasons of viciHity
Furthermore, Russia also inherited the TCA from Slmwiet Union and with it a trade engagement
with the EEC. However, the new landscape in theicent meant a new vision was needed in order to
update relations. The parties therefore enterenl megotiations on a new type of agreement — the
Partnership and Cooperation Agreement.

The PCA with the EYf has been the main legal tool for developing thesiun economy,
which explains why most of its provisions are rethto trade issues and are based on WTO tules.
Moreover, the PCA includes the possibility of thieation of a Free Trade Area (FTA) between the
Parties in the future. To achieve these difficuttss Russia needed help and guidance since itdacke
the financial resources and the technical expettisdo so on its own. No one offered so much
financial and technical assistance to Russia asEthé® These circumstances explain why Russia
made the ‘pro-EUropeal’ choice by signing the PCA in 1994. On this ocaasiBoris Yeltsin
claimed, “Russia has made a strategic choice iouiauf integration into the world community and, in
the first instance, with the European Unidh."Throughout the 90’s Russia never gave up thig-lon
term idea of closer integration with the EU.

The proposed method for this integration was th@@pmation of legislation. The rationale
for such an approach is indicated in the PCA itselfiich mentions that approximation ‘ian
important condition for strengthening the econofim&s’, not only between the parties but with the
world economy as well. Therefore, Russia embarkszhwa two-headed project; to enter the WTO by

® For more on the debate on the ‘Russian Self’ ssshaukov, Igor: ‘Russia and Stability in Europe:tMy Paradigms and
Interests’ in Igor Leshoukov et al. (eds.) ‘Forgays of the Rome Treaties: European IntegrationRarssia’. St. Petersburg
1998 (In Russian).

19 These two processes did not follow one after therdbut evolved in parallel, although politicatssty and stability were
a priority at the time.

1 The Russian legal system is close to the Romanm&sc family.

12 The Social market economy model of the EU is shing Russia identifies itself with due to its Salisit past.

13 The EU has always been the most important madkeRissia.

4 The World Bank, the IMF and the OECD also engagit Russia’s economic Transition.

15 These provisions include: a common trade framewloker tariffs and fewer non-tariff barriers tade, improved market
opening and stronger property rights.

18 TACIS is the largest technical assistance programmRussia, with total cumulative commitments hérag almos€2,000
million since 1991. It is by far the largest of tR&S. TACIS Programme Annual report from the Consiga 1999. Brussels,
20.12.2000. COM(2000) 835 final, p. 30. See at:

http://ec.europa.eu/external_relations/ceeca/tatiséport_en.pdf

17 By using the term ‘Pro-EUropean’, | emphasise Ruassia not only made a European choice but giso-&U choice.

18 See Boris Yeltsin's speech on the occasion obtpeing of the PCA in Corfu on 24 June 1994. NewKkY®dimes article
‘Russia and European Union Sign Accord for Freed&raf June 25, 1994.
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engaging in legal approximation with the EU in artte transform its economy, while not excluding
the lucrative possibility of having access to thiege Market. In other words, if Russian legislatio

was in line with that of the EU it would therefdse in line also with that of the WTO. Thus, either
approach would help develop its economy and integitawith the rest of the world. While other
neighbouring countries engaged in the same appetiom process with the EU for the price of
membership, Russia engaged in it for WTO membershippotential access to the Single Market.

To conclude, one can summarize the main reasonBussian engagement with the West in
general by identifying five of its primary incengis, of which the last three in particular are diyec
related to the legal approximation process with Bk Firstly, Russia was in need of political and
economic security and stability. Secondly, thers ¥ear of isolation and the lack of defined natlona
interests or a state concept. Thirdly, Russia loadetvelop its economy in order to enter the world
market through the WTO regime. Fourthly, it neediedncial resources and technical expertise to
carry out reforms. And finally, Russia was aimirigpatential access to the Single Market in the long
term® Now that we have identified the main rationalesEb-Russia engagement, let us examine the
legal approximation features of the engagemerif.itse

The Legal Approximation Process in context

Article 55(1) of the PCA on legal cooperation stathat; ‘The parties recognize that an
important condition for strengthening the econofim&s between Russia and the Community is the
approximation of legislation. Russia shall endeavtmuensure that its legislation will be gradually
made compatible with that of the Communitys’stated in this article, in order to strengthemnemic
links between the parties an important requirenfi@nRussia is to engage in a unilateral process of
legal approximation. Nowhere in the agreement Enitisaged, however, that the EU should do the
same with respect to Russian legislation. The Eligations are restricted to the provision of
assistance in this procedslt is difficult to imagine that the EU would reeisheacquisso as to
converge with the transforming Russian legal systeanthermore, the next phrase of this paragraph
includes two nuancesendeavour to ensureand secondly,its legislation be gradually made
compatible! While the first provides for a voluntary and nalpligatory approximation of legislation,
the second one declares that the legislations baisbmpatible but not identical. Consequently, the
process of legal approximation can be describeal\aduntary ‘political’ choice of bringing Russian
legislation into tune with EU legislation in thehgpes of law mentioned in the Article. Even if not
successful, Russia may well not be liable for ndfilling the PCA obligations. The use of the term
‘legal cooperation’ in the title of the article se® more consistent in this sense.

The legal approximation process became more coars@t after the 2001 EU-Russia Summit
when, in parallel with the WTO tough accession tiegjons and in the framework of the PCA, the
parties launched the Common European Economic SQ&IES). This term first appeared in the 1999
Common Strateg§: which was the first document to acknowledge Rissiationship with the EU
as a ‘strategic partner’. The CEES concept is @-lenm objective aimed at creating an integrated
market between Russia and the EU based on thergssige approximation of legislation’ from the
Russian side ‘in accordance with EU rules and mhoes’. As a response to this tight approach,
Russia elaborated its ‘Medium-Term Strateffy¢larifying that ‘accession to’ or ‘association Withe
EU were off the Russian agenda for the term ofsthetegy until 2010. With this new agenda Russia

19 Moreover, the preamble to the PCA explicitly ssatike main reasons for the parties to engage sethejal relations.
Primarily they are ‘to promote the prosperity atabgity of the region’ and for the ‘implementatiafi economic reform in
Russia for the development of economic cooperatim@ugh the ‘development of trade and investmemarticular’ ‘which
are essential to economic restructuring and tecigidl modernization’.

20 Other provisions of the PCA also deal with legapmximation, for example art. 53 (4) regarding petition rules. These
however only refer to technical assistance from ‘faty with experience’, in this case the EU. histsense the EU is
merely restricted to assistance. Moreover, thesgigions do not give any additional obligationsRassia to adopt the
acquis.

210J L 157/1. 24.6.1999. p.5

22 gee unofficial translation in English at:

http://ec.europa.eu/external_relations/russiaianssnedium_term_strategy/
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shifted away from the ‘pro-EUropean’ choice to arlFEuropean’ one; a move that for the EU is still
difficult to digest.

In 2002, the former Foreign Minister of the Russi@&ederation Igor Ivanov stated that
‘Europe was more a moral world outlook guidancanthn institutional concept By the same token,
Chris Patten’s speech the same year used softes,tauch as ‘coherence’ between the respective
legislative standardé.Also the final report of the High Level Group fitre creation of a ‘Common
European Economic Space’ (CEES§peaks of regulatory convergencebut does not specify in
which direction the CEES concept should evolve.rStioe sides started to feel increasingly frustrate
with one another’'s positions and could not find ooon ground to construct a future common
neighbourhood in light of the EU 2004 enlargement the forthcoming PCA expiration in 20&7As
a consequence, this hybrid integration mtidg@bwly evolved into the Common Economic Sgiae
2005, one of the four Common Spaces (the Commomdfoiz Space; the Common Space on
External Security; the Common Space on FreedomJastice; and the Common Space on Culture,
Science and Educatioff) These Common Spaces and their ‘Road Mapgre created in an attempt
to update the relationship while Russia rejectedl European Neighbourhood Policy (ENPNot
surprisingly, the Road Maps have been criticized lieing merely a long list of political good
intentions closely associated with those of the ENfe ‘ambiguous’and ‘fuzzy®? Common Spaces
and their Road Maps cannot hold relations togetimetheir own since they lack any legal binding
power or clear objectives. Moreover, these documedfiow some ambiguity towards the legal
approximation approach of the PCA. The Road MapttierCommon Economic Space, while using
terms like *harmonised and compatible standaftidpes not evoke any sort of catalogue with precise
norms or standards in contrast to the documentshwklaborate the ENP, aral fortiori the
instruments of ‘pre-accessiotf. Therefore, we can see a shift in the approackdal lapproximation
in later policy documents and official statemeragvdards much weaker language. In this sense,
reference to concepts like ‘convergence’, ‘cohegére even ‘moral guidance’ is made in order to
avoid discontent and create more mutual conse@ushe one hand, the language used refrains from
making any connection between approximation andsEndards, thereby avoiding the impression

2 gor Ivanov (2002). Ne podavajas na ulovki Brugaélield no trick of Brussels). Nezavisimaja Gaze? October 2002.
24 See speech at: http://ec.europa.eu/external_aesdtiews/patten/sp02_235.htm

% Final Report of the High Level Group on the Comneuropean Economic Space to the EU-Russia Summib on
November 2003 (Annex Il), Rome, Italy, November 62003. See at: http://www.In.mid.ru/ns-
dos.nsf/162979df2beb9880432569e70041fd1e/ebea2d8€B@ad43256de1003alf74?OpenDocument

26 By the end of 2007 after 10 years of existencePBA was supposed to come to an end if the patésied to terminate it
or if a new agreement was negotiated. If neithethebe events took place, which was the case, ¢nieefnent would be
automatically prolonged each following year mainitag its present form and content (Art. 106 of F@A).

27 The CEES is a combination of different levels ofegration when compared to the traditional forfisseems to
incorporate some elements of a Free Trade AredewRcluding a Customs Union. At the same timeag bome features of
a Single Market and through legal approximatioal#o includes some elements of an Economic Unian.iBthe end it
does not fulfil the criteria of any existing forrh@conomic integration.

28 |t should be noted that the term ‘European’ wampged from the title.

29 Agreed at the St Petersburg Summit in May 2008.r8ere at:
http://ec.europa.eu/external_relations/russia/sundrhi 04/m04_268.htm

30 Signed in Moscow in May 2005. See at:

http://ec.europa.eu/external_relations/russia/suntyi 05/index.htm

31 The European Neighbourhood Policy (ENP) was dgesldn 2004, aiming to simplify EU external approes by putting
all neighbouring countries under the same policypretia. See more at:

http://ec.europa.eu/world/enp/policy_en.htm

32 Michel Emerson has called the Common Spaces ‘théfgration of the fuzzy' and ‘another exercise dnreasonably
courteous management ambiguity’...‘lacking strategi@ance, policy instruments or precise definitiath® road maps do
not really tell us where the relationship is goitige roadmaps to where? ...“in terms of practigakthen at times of
negotiations the parties have to be quarrellingiatie way to implement the road maps to implenteaicommon spaces to
implement the PCA, it appears to be a laboriousreff Michel Emerson, EU-Russia, ‘Four Common Spgaead the
Proliferation of the Fuzzy’, CEPS Policy Brief, N&, Mat 2005, p.3. By the same token, Andrei Maghey has described
the language of the Common Spaces as ‘the EU diseustrategy of uncertainty.” Andrei S. Makarych&he four Spaces
and the four freedoms: An exercise in semantic agtcoction of the EU discourse’, Nizhniy Novgoroihduistic University
Working Paper Series, No. 1-2, p.31.

33 See at: http://www.delrus.ec.europa.eu/en/imadesip pict/494/road%20maps.pdf

34 Michael Emerson. Four Common Spaces and the Brafién of the Fuzzy. 2005, CEPS.
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that the Union is imposing its norms on Rus8i@n the other hand, this approach also allowed
Russia, to the Union’s discontent, to ‘cherry pielJ legislation. It is clear that in the end ituig to
Russia to decide whether or not to accept the pBitsuasions to embark on the legal approximation
process.

Ironically, looking at this question from anothergée, not only is it difficult for the EU to
impose the EU acquis on Russia in the legal ais@silin article 55(2f of the PCA, but it is also far
from straightforward for the EU to prove that Rassias not ‘endeavoured to ensure’ that its
legislation is ‘gradually compatible with that ohet Community’ in the strict sense of legal
approximation. This is especially the case bec&usssia has undergone several reforms in these
areas, choosing the EU regulation model for itea@if¥eness, yet in reality striving for compatityili
with the WTO regimé! So, if there is no direct legal obligation, or thider way around, if Russia
‘promised to promise’ to adopt tleequisin the areas specified in article 55 in the ‘astas sense’,
why has the EU used the ‘stick and the carrot’ Vidtkssia in similar ways as with the EU candidate
states?

Now that the logics and implications of legal apgmmation have been analyzed, | will
proceed to examine the main problems and dileminatsHamper the progress of relations in the
following sections: the use of conditionality anketintegration without membership quandary
respectively.

Conditionality as a constraint for approximation

As has been explained, the European Union engageeformative relations with the CIS
countries in a ‘missionary’ way in order to develspcurity and stability in the European Continent’
In addition to this approach, which includes asi&n component a soft mode of persuasion through
political dialogue, the EU has also developed aifipeinstrument to ensure that partner countries
truly engage in approximation processes by imposiogrcive mechanisms, better known as
‘conditionality’. In contrast to the missionary appch, this instrument is frequently perceived as
aggressive ‘neo-colonialism’, with the EU exerogsipressure on the recipient country to adopt its
rules and standards. Further, the use of conditignaith Russia fuels the endless value-gap debate
generating as a result different obstacles to amiation, from misunderstandings to the loss o$ttru
One might wonder however, whether there actuallyvslue-gap between the EU and Russia, at least
at the institutional level. In the PCA both sides commit themselves to follow the prifespof the
UN and the OSCE to which they were already comuhittefore®® In addition, the Common Strategy
declared the aim of applying the principles of tbeuncil of Europe and the European Court of

35 C. Prusianen. ‘The Ambiguity of the CEES: a Sttarg a Weakness?' RECEP 2004.

36 ‘“The approximation of laws shall extend to thddwling areas in particular: company law, banking,laompany accounts
and taxes, protection of workers at the workpléicancial services, rules on competition, publioqurement, protection of
health and life of humans, animals and plants, éheironment, consumer protection, indirect taxationstoms law,
technical rules and standards, nuclear laws andatagn, transport.’

37 Many reforms in line with EU rules have taken glas Russia in the fields mentioned in article 3%{Rthe PCA, some
examples are: Tax Law with the adoption of the Taxle in 1998 (with the Amendments and Additionsafch 30, July 9,
1999, January 2, 2000, December 29, 2000, May 8@Qu#t 6, 7, 8, November 27, 29, December 28, 293802001, May
29, July 24, 25, December 24, 27, 31, 2002, Ma22,28, June 6, 23, 30, July 7, November 11, Deeer@h23, 2003).
Moreover, Customs Law with the adoption of the Go&t Code in 2004 and amended the year after. Addily, in the
fields of Company law (with the Federal Laws ‘onni&tock Companies’, No.208-FZ, December 26 1995 ‘an limited
liability Companies’, No. 14-FZ, February 8 1998)daCompetition law (with the Federal Law ‘on the f@&e of
Competition’, No. 135-FZ, July 26 2006), among othe

38 See Preamble and General Principles (Art. 2) @RBA.

39 Russia proclaimed itself a democratic and law guae state (Art.1 Constitution of the Russian Fatien of 1993), and
has explicitly embraced the universal human righitaciples (Article 17(1) of the Constitution dea: “The basic rights
and liberties in conformity with the commonly reoaged principles and norms of international lawlshea recognized and
guaranteed in the Russian Federation and unde€tmistitution”). The Russian Federation took feponsibility for all the
rights and obligations of the USSR under the Chaofethe United Nations, including the non-econorbasic rights
embraced in the International Covenant on Civil &wlitical Rights (ICCPR) and the social economights in the
International Covenant on Economic, Social and@altRights (ICESCR).
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Human Rights (ECHR), of which Russia has been aeersince 1998 This shows that Russia and
the EU have common standards as regards ‘Europedures, and more importantly, common legal
bases for their protectidh.

These legal commitments have, however, shown tHeesst be insufficient as an incentive
for reform. The PCA, therefore, also includes ac#jpedirect legal basis in case the principles roe
applied. This legal basis is the so called “hurrights clause” - or the ‘conditionality’ principléat
constitutes an essential element of the agreemaritereby if there is any material breach of the
agreement each of the parties can unilaterallyesubphe implementation of the PCAThe use of
this clause derived from the need of the EC, ireddy trade agreements, to find a solution to the
problem where a government of a partner countryedyaviolates human rightS. The EU borrowed
this concept from the IMF’s vast experience in oheplvith economies in transition and used it fag th
first time in 1992 in the agreements with the Rafitates, Albania and Bulgaria; it has since become
the EU’s standard conditionality clau¥e.

When including this clause, the EU restrained fitseln imposing its standards. According to
the 1991 Resolution of the Council and the MemtateS meeting in the Council on human rights,
democracy and developméntactive promotion... of a European model of demogrés left out of
the Union’s external policies, offering to thirdudries instead the opportunity to ‘benefit from it
experience’. It is up to the ‘developing countrieschoose the forms of political democracy best
suited to their social and cultural structur@Nevertheless the EU maintained the possibilitysifg
conditionality in cases of grave and constant humghts violations or serious interruptions of
democratic processes. On the one hand, the clanseawe an intimidating effect since it threatdres t
suspension or termination of the agreement if gsertial element is not fulfilled. The EU’s apptoac
to conditionality is not to use it but to benefibr its threatening effect: ‘having the stick butt n
using it'*" This ‘conditionality effect’ also applies in pamilar to the period of time between the
signing and ratification of an agreement. On theepthand, the clause can be used as a punitive
measure in the case that the provisions of the B@Auspended or the agreement itself is terminated
due to serious human rights violation. The EU tfegeeuses persuasive as well as coercive methods
in its relations with third countries. One could shat the EU employs first the ‘positive approach’

40 At the time the PCA was signed, Russia was stillanmember of the Council of Europe. On 5 May 1%@ssia ratified
the European Convention on Human Rights as weladrotocols to the Convention Nos. 1, 2, 4, 7 Bhdthe European
Convention for the Prevention of Torture and Inhoroa Degrading Treatment or Punishment and the gaao Charter of
Local Self-Government.

4 In addition, Russia has also ratified the Europ€mvention on Extradition and its protocols ane #uropean
Convention on Mutual Assistance in Criminal Mattéos 10 December 1999), as well as the Europearveion on
Laundering, Search, Seizure and Confiscation ofRtexzeeds from Crime (on 28 May 2001); moreoverssRuhas also
ratified the European Framework Convention for Bretection of National Minorities and the Generajréement on
Privileges and Immunities of the Council of Eur@pel its additional protocols.

42 These provisions are included in almost all EUeagrents with third countries. The conditionalitpuge in the PCA
consists of the essential element clause, the nmpliance or suspension clause (Article 107 of Ri@A) and the Joint
Declaration. This Joint Declaration was appendetheo PCA (in relation to Articles 2 and 107) ancht@ans essential
element clauses, in which the Parties agree toidenthe essential elements of the agreement assoaf special urgency’.
This allows immediate suspension or terminatiormetit the involvement of the Cooperation Council.

43 Since the Vienna Convention on the Law of Treafiefs 1980) does not provide for the automatic tesatibn or
suspension of treaties on the basis of human rigbtations, so the EC had no means to apply thieton against such a
state. Under the Vienna Convention a treaty camebminated or suspended if the treaty so providebia the case of
‘material breaches’ of the treaty (Art. 60) suchthe violation of a provision essential to the amplishment of the object
or purpose of the treaty’ (Art. 60(b)). By addifg thuman rights clause as an essential elemein¢ itrgaty the EC could, as
a last resort, suspend or terminate agreementsalSeeCrawford, G. (2002), ‘Evaluating European dgnPromotion of
Human Rights, Democracy and Good Governance: Tawad Participatory Approach,” Journal of Internasibn
Development, Vol. 14, pp. 911-926.

44 The elements of the standard clause are genenafiyed in the Commission’s Communication ‘On tieepect of human
rights and democratic principles in relations vifitid countries’, COM(1995) 216.

4% See at: http://ec.europa.eu/external_relationsémmights/doc/cr28_11_91_en.htm.

46 See also Communication to the Council and theidaent the Commission, March 1991. SEC(91) 61 fiBalissels, 25
March 1991. See at: http://aei.pitt.edu/2937/01/08fL

4T Riedel Eibe & Martin Will. ‘Human Rights Clauseas External Agreements of the EC.’ In: Philip Alsted.): The EU
and Human Rights. Oxford University Press, 199839.
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dialogue, and only when there is, according to Ream standards (the Council of Europe standards),
grave violations of human rights does it use tregative approach’ or conditionality. This negative
approach can also be seen as a defence mechasisthinuorder to protect its own interests in that
particular country. Nevertheless, one cannot démy the ‘conditionality effect’ can be used as a
political muscle, at least in theory.

The question remains, however, whether the EUisK'sis to be used with countries not
aiming at accession, such as Russia, and in plartigurelation to the legal approximation process.
The main source of misunderstanding here residéiseimifferentiation between the positive and the
negative approaches. Any EU criticism on humantsighrough political dialogue is perceived in
Russia as part of the conditionality approach, wagiit is meant as part of the positive approach by
the Union. There is a similar problematic in thgdleapproximation process when Russia seems to
reject any proposal for costly but necessary reoetaborated in advance by the EU, perceiving this
as part of ‘conditionalism’. As mentioned in therian Rights 1991 Resolution, the EU offers ‘its
experience’, which explains the scheme describedaakiNot surprisingly, this approach irritates the
now resuscitating Russian superpower, leadingrasdt to the lack of needed reforms guided by the
legal approximation principles.

Until today, the Union has used direct conditiotyaiowards Russia specifically affecting the
legal approximation process only on two occasidime first was the postponement of the ratification
of the PCA for several years due to EU criticismshuman rights violations committed by Russia
during the first Chechen war. Although this doed represent clear-cut conditionalifyer se
especially since the PCA was not yet in force, #uson follows the same logic of the ‘conditiomgali
effect’ as mentioned above. As a result, the leggroximation process was delayed for three more
years. The second occasion was when the EuropeanciC@dopted sanctions against Russia in
December 1999 in reaction to the latter's militaperations during the second Chechen war and the
deteriorating humanitarian situation in Chechnyaijcl escalated after September that yedme
Council directed the Union to commence the preparapf sanctions against Russia. One of the
sanctions was the transfer of some funds from thehiiical Assistance to the Commonwealth of
Independent States (TACIS) programme to humanitaaissistance and reducing the TACIS budget
for the year 2000 to a reduced number of prioniasa!® There was therefore, a reduction and in some
areas a suspension of the legal approximationtassis This does not mean that the process stopped
as such, since it is up to the Russian side toldp\ve but significant help to do so was redirecter
humanitarian assistance in Chechnya through theaditexrian Aid Department of the EU (ECHO).

It is worth mentioning that during the existencelttgd now deceased TACIS, Russia received
an average of EUR 130 million annually for the iemkntation of the programmes. The significant
quantity of assistance received since the beginafiBACIS in 1991 has considerably facilitated the
transformation of the country. Even after rejectthg European Neighbourhood Policy Russia still
receives technical and financial aid through thePEKthe ENP financial instrument). Securing the
continuation of that aid has no doubt been moreomat to Russia than worries about the connection
with the ENP°

To sum up, when engaging with third countries, B has developed two mechanisms in
order to protect and promote human rights: on the band political dialogue which includes
criticism, and on the other conditionality whichnsists of the suspension or even the termination of
agreements. Whereas the EU prefers to use therfettod, it does not exclude the second in extreme
situations: the Declaration on Chechnya is the exwid that the EU uses conditionality beyond the

8 The European Council did not question the righRabsia to preserve its territorial integrity ntr iight to fight against
terrorism. However the fight against terrorism aatpmunder any circumstances, warrant the destmuaifocities, nor that
they be emptied of their inhabitants, nor that aoletpopulation be considered as terrorist. Seeid&esy Conclusions,
Helsinki European Council 10 and 11 December 199fhex Il Declaration on Chechnya of December 1M91%Press
Release: Brussels (11-12-1999) - Nr: 00300/99.

%9 The priority areas were reduced to: human righesrule of law, support for civil society and nemt safety. Furthermore,
the other two sanctions were reviewing the impletaigom of the EU Strategy on Russia and susperglinge provisions of
the Partnership and Co-operation Agreement (PC#Ayden the EU and Russia and applying its tradeigians strictly.

50 steven Blockmans: ‘EU-Russia Relations throughRrsm of the European Neighbourhood and Partipehsstrument.’
European Foreign Affairs Review 13; 167-187, 2q08L78.
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accession scheme under grave violations of humghntst® The mechanism of conditionality,
however, has not always proven to be effectivefaksas legal approximation is concerned, the EU
directly hampered first the setup and then the n@sg) of the process on two occasions. First, it
postponed the ratification of the PCA and laterpsusled TACIS assistance, despite the fact that the
legal approximation process had little to do witle {Chechen conflict. This shows that EU-Russia
relations are deeply intertwined. It should alsonbéed that conditionality and political dialogue a
PCA instruments designed for use by both sidesrefbee the EU is under the same conditions as
Russia and should accept any criticism or propadsathis area from the Russian side, such as the
initiative to create a human rights centre in #reitory of the Union to monitor human rights issue

the member countries, as odd as this may sounffittals in the Commissiof¥ In the end a balance
must exist between the EU’s need to tell Russlzettave according to European standards (especially
since the EU is giving significant financial andhaical aid), and Russia’s claims for equal rigigsa
partner and its freedom from EU conditionality ihce due to the absence of accession objectives.
This brings us to the question of the long-termeotiyes in EU-Russia relations.

The ‘Approximation without Integration’ Dilemma

There is a haunting dilemma in the legal approxiomaprocess from which not only Russia
but also other neighbouring countries cannot esedpen making the ‘pro-EUropean’ choice. The
existing tension behind the legal approximationcpss logic, whether with accession prospective or
not, is that most of the countries that have emdzhidn this process cannot obtain the ‘carrot’ they
hoped for — which is access to the Single Markeis understood that greater approximation with EU
laws leads to greater access to the internal mdtketems, though, that the EU has spent, at feast
the time being, it's so called ‘integration capgcif In other words, there is a limit to accessing the
Single Market irrespective of the level of approation. If Russia approximates its legislation to
achieve the EU standards, it will get greater axteghe internal market. As a consequence, Russia
will have more demands and will need influencehie decision-making process of the Single Market.
This process takes place within the Union’s insititus, where Russia has no voice. This was the main
reason why some EEA/EFTA countries (Austria, Fidlatchtenstein and Sweden) joined the Union
in the 90s.

One can see, therefore, a shift in EU integratialicigs in this respect. Due to the ‘integration
capacity,’ the EU is now pursuing relations basedte own model by increasirgpproximationyet
decreasingntegration Clear examples of this are the ENP with neighimguicountries and the
Common Spaces with Russia, both misleading illusmiraccession or association. In this light, & th
ENP was ‘pouring old wine in new bottles’ in terofsaccession objectives, the Common Spaces was
‘pouring old wine in Vodka bottles’ in terms of asgation. For some countries aiming at accession,
such as Ukraine or Turkey, even the highest le¥epproximation does not necessarily lead to the
much-desired membership. In the case of Russigae tisea clear inconsistency between these two
contradictory processes of increased approximadiuh decreased integration, since membership is
not an option. Therefore, for the Russians the addktes like wine and for the EU the wine taste li
vodka. In the former case the country loses hogmofing the ‘promised carrot’ while in the lattbe
country looses its ‘taste’ for the process duetmngruity. Consequently, this dilemma is increglsin
creating a ‘ring of discomfort’ around the EU ratltgan a ‘ring of friends’.

The Common Spaces aim at increasing approximati&tussia without matching the level of
access, especially access to EU institutions. Atsme time, Russia is not interested in any kind o
integration in which it would relinquish some of govereign powers to the EU without having a vote
in it. This mismatch resides in the fact that therent process of approximation is categorically-E
centric’. There are several ‘EU-centric’ modelsrefations with the EU dealing with accession and

51 The long list of cases at the ECHR on Chechnyeesas a corroboration of this.

52 At the Mafra Summit of 2007 Putin called for segtiup a joint ‘Russian-European Institute for Faradand Democracy’
to monitor human rights and democracy in the EU.

53 The term was first used in the ‘Communication frita Commission to the European Parliament andCthencil’ of 8
November 2006. See at:
http://ec.europa.eu/enlargement/pdf/key_docum2®@&/Nov/com_649_strategy paper_en.pdf
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approximation questions. The main ones are: Acorsdturopean Economic Area (EEA) and
Association, but all include a certain loss of geignty. Since Russia is not interested in anyhetg,

as stated in the Middle Term Strategy (see abadle)e are few solutions left. There is only onen'no
EU-centric’ model of relations based on recipraggognition - the EU-US type of relation. Russia
would desire this model, but the EU rejects thaidecause Russia is still not a member of the WTO,
in addition to a conceptual value gap. There drerefore, three main directions in which one could
see this relationship moving forward in the long¥teThe first would be towards association andrlate
perhaps even accession. For this purpose therdédshewa change in Russian policy towards the EU
after the Medium-Term Strategy, which expires irotyears, as well as a renewed ‘integration
capacity’ from the EU side. The second directiorulddoe towards an EU-US reciprocity model. In
this scenario the integration process would storwiRussia has developed either EU or US
standards, since the Union would not be willingatwept Russian standards as they stand now, in
addition to the lack of WTO membership. And finalllgere is a last scenario, which would demand a
radical change in the ‘EU-centric’ integration jptdis, by creating a ‘Pan-European Integration’
beyond the EU, generating a new interregional natégn process that could theoretically include the
EEA and the EFTA countries, as well as the SinglerBmic Space (SE3)and Eurasian Economic
Community (EurAsEC§? This would be a true Europe without dividing liresd beyond, but this is
quite far from becoming a reality. Which one ofgalirections the relationship will take is stitl a
open question that depends on the economic capamwitypolitical choices of the parties. Not finding
an answer to this question presents the main dikemniEU-Russia relations. It should be noted that
none of these models can be realised as long ees ithan EU-centric logic of integration on the one
hand, and Russia wants a stake in the Single Maritebut giving away any sovereignty powers on
the other. Similarly, if these attitudes do not ra, the legal approximation process will become
stuck between association and accession, withong lether, and thus perpetuating the dilemma for
decades to come. In the end, in the EU-Russiaelfattlsovereignty against economic integration, one
of the two sides will give in to the other's ecorioniorce since there is no stable form of
reconciliation, at least for the time being.

Concluding Remarks: implications for the Next LegalFramework

Russia made the ‘pro-EUropean’ choice by signing ®artnership and Cooperation
Agreement with the EU in order to develop its ecoga@and to integrate it into the world through the
WTO regime. To achieve these goals, the EU off&adsia much needed financial resources and
technical expertise to carry out the necessarymefan exchange for using the Union’s legal system
as a model. This could potentially give Russia ssde the Single Market in the long term. This
process represented Russia’s political commitmehta legally binding nature, tendeavour to
ensure that its legislation will be gradually madempatible to that of the CommunityBut such
ambiguous wording meant that neither could Russibqut of its commitment nor could it be forced
to implement it. Additionally, while the Union emgéised that it was not imposing its standards,
Russia implied that accession or association weye on the agenda. This situation led to
misunderstandings and frustrations between théegarbncerning the legal approximation objectives.
With the Common Spaces and their Road Maps thengrarthoped for the revival of the legal
approximation process, but since the Spaces laekgdclear objective as to how to develop the
relationship further, the process gradually stattetbse the force with which it commenced. One of
the main reasons for this was the use of condilityniay the Union. This principle, despite being a
useful instrument for candidate states, has prowerbe ineffective when applied to Russia.
Additionally, given the ‘EU-centric’ nature of thengagement and taking into account the consumed
‘integration capacity’ of the Union after the 20@hlargement, the process became even more

54 The Single Economic Space (SES) was createdpteBer 2003. The SES is a customs union whichidies Belarus,
Kazakhstan, Russia and Ukraine. Nonetheless, dtinegigning of the agreement Ukraine introducq@t@vision saying
that the SES must adhere to the Ukrainian constitatnd its strategic goal to integrate with thedpean Union.

%5 The Eurasian Economic Community (EurASEC or EAE@)s created in October 2000. Its members includerBs

Kazakhstan, Kyrgyzstan, Russia and Tajikistan.
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complex, in particular due to the lack of Russiamhership objectives and in addition to conflicting
views on the common neighbourhood.

If we are to revive this stagnating — if not dyigrocess, a radical change is necessary. The
next agreement, which will soon be negotiated nojuiding the necessary updates and changes would
be the mechanism best suited for this purposet, Fire legal approximation approach needs to be
transformed into something more suited to the mtesge of relations where Russia is not a weak
crumbling state but a modernizing strong superpoferegards the legal approximation clause, there
are two main paths for setting Russia as an eqaethgr to the Unior® the first would be to
completely remove the approximation clause fromatpeement leaving Russia to decide by itself the
most suitable legal model; and the second, to ldageprovision but with a different formula, sieil
for example to the one included in the Euro-Mede®gnent with Israel, whef¢he parties shall use
their best endeavours to approximate their respectiegislations in order to facilitate the
implementation of this Agreement.This formula, in contrast to the previous one itickr 55,
includes the Union in the&endeavour! Although this wording suggests approximation athbsides,
one should not expect the EU to introduce any cbaugits legislation. Nevertheless, either appnoac
seems realistic since Russia will not feel pressimethe EU and will eventually make the necessary
logical moves or ‘cherry pick’ towards approximatie possibly inspired by the need to create a FTA
with its proximate biggest economic partner or bg tnevitability of having legislation compliant
with WTO rules in order to incorporate its econoimip the rest of the world.

The new agreement should also tackle the existimgradiction in the use of conditionality
towards non-candidate states such as Russia. dtveedhis issue, a balance must exist between the
EU’s use of conditionality and Russia’s approximatiobjectives. It is just as difficult to imagine
conditionality disappearing from the Union’s hunraghts protection and promotion landscape as it is
to imagine Russia fancying EU accession in the heare. The ENPI should serve as a mechanism of
‘co-ownership’ of the ‘strategic partnership’ ratliban one-sided financial and technical assistance
This would be more demanding from the Russian dtdether, in order to give the human rights
clause a comprehensible meaning in the contexheflégal approximation process and to make it
easier for Russia to bear the positive as wellhasnegative approaches, it should continue to be
accessible to both sides and linked to a long-mymmitment on the EU side as well.

Legal approximation is an instrument that can lbath parties closer together only if the
direction of the process is fixed towards a comngoal. Initially, the partners’ objectives were
similar, but with time they have slowly startedduift apart. The PCA was created to stabilise Russi
and introduce its economy into that of the resthaf world. These tasks have been more or less
accomplished by now. The new circumstances in Russil the forthcoming WTO accession serve as
a proof of this, although there is still much leftbe done. This is why new common tasks have to be
proposed in the new legal framework in order tcedive legal approximation process an innovative
meaning. There are, however, only three ways taesehthis, since reconciling full sovereignty
powers with association objectives is not feasiBlest, there is the creation of some sort of Commo
Economic Space in the sense of the EEA following BtJ-centric logic; secondly, there is a ‘de-
centred’ type of integration; and thirdly, thereaigneutral’ EU-US type of relations based on mutua
recognition. In order to make any of these pathesadity, more trust between the parties is necgssar
Regaining this trust requires giving the partngrshi‘co-ownership’ status in which both sides feel
that they can make a change. Whether an ‘EU-ceas$ociation’, a ‘neutral relationship EU-US
style’, or a ‘Pan-European Integration schemebi®écome the way forward, the sides first have to

%8 These two directions are more or less represeiado leading but opposed academic positions issku On the one
hand there is Nadezhda Arbatova, Yuri Borko, Selggshkin, Paul Kalinichenko, and Mark Entin, whoopose an
"Advanced Partnership Agreement," based on the Gam8paces, with association objectives and graajpioximation
with the EU acquis. See: "Russia-EU Quandary 20Bt4sia in Global Affairs 4, no. 2 (2006): 100-8h the other hand,
and closer to the Kremlin's position, another grafpexperts with a more critical view towards tkgdl approximation
process propose a "Declaration of Strategic AlEneith "Selective Integration” on agreed commoteiests, with only
sectoral agreements requiring ratification by panint. See Timofei Bordachev, "Toward a Stratedi@rce," Russia in
Global Affairs 4, no. 2 (2006): 112-23.

57 See article 55 of the Euro-Mediterranean Agreerastablishing an association with Israel. Lebarisa has such a clause
(Art.49).
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acknowledge that in order to create a stable E@mpentinent a common approach is needed that

considers both sides as equal, and the modernisatithe legal approximation process in the next
agreement is the best way to achieve this.
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Problems and Perspectives on Modernizing the Leg&8ackground to the EU-Russia
Strategic Partnership

Paul Kalinichenkd

What is the EU-Russia Strategic Partnership?

As is widely known, culturally and historically Rsia belongs to the European cultural-
civilizational type, forming a common cultural-dizational system with the other countries of
Europe. Although the Russian Federation is not mlpeg of the European Union, Russia is an integral
part of Europe. The economies of the European cegntand Russia are interdependent and
complementary. The European Union is Russia’s rraie partner and Russia occupies a significant
external position in the EU economy, and the pgakposition in the important area of energy supply
Europe’s political and legal traditions are alsthat basis of Russian reality.

Relations between Russia and the European Comminanty passed all the way from a state
of "useless indifference" through "partnership andperation” to the modern "strategic partnership”
a high level - over the last two decades. Themoigloubt that this is a great practical achievement
Nevertheless, there is a paradox in the sensdéhihaerm "strategic partnership” is not legallyided.

It is not clear what type of legal regulation shlibabver these relations in the future.

As a form of relationship between Russia and the tB& partnership is legally defined by the
objectives and principles of the Partnership andp@cation Agreement between Russia and the EU
1994 (PCAJ. Analyzing the relations established by the PCAsdan lawyer E. Kovalkova stresses
that the “obligations of the Parties to follow tWalues and principles on which the modern
development of civilized society is based are s¢hé foundations of the partnershfp”

The Treaty of Lisbon made an important step towéedalizing the term "partnership” with
third countries in its Article 18 (1). A partnership should be created on the lafdise main external
principles of the EU, and on common values. Thisnigortant for relations with Russia, because the
"strategic partnership” is a partnership of thipety and the EU approach is thus definitively
formalized for this form of external relations.

Etymologically, the term "strategic partnership"ane that the Parties consider the relations
of partnership prior, synchronizing common actioRsactically for Russia, they are real prior
relations, predestined by its inevitable economépahdency on the European market. For the EU,
however, there is a doubt concerning the prior neatef the relations. European law sets other
privileged forms of relations with third countries,particular "association” and "neighbourhoodh O
the other hand, it is no secret that the PCA resesnither European Agreements on Association,
Euro-Mediterranean Agreements on Association, drel rhost modern agreements of the type,
Agreements on Stabilization and Association.

Is it possible to consider the partnership, ordtnategic partnership, guasi-associatichor
"quasi-neighbourhod@® This is not only a theoretical question, but racfical one concerning
relations between the EU and the East-Europeantmesirwithin the framework of the European
neighbourhood policy, in particular concerning tielas with Ukraine. Concluding the new agreement
between the EU and the Ukraine, both of the Patisd a problem: they were ready to give their
relations a privileged status, but without the fafroreation of an association between theAn
analogous problem arises in relations between hafti Russia. The Parties are not ready to create
an association politically, but they are ready ttoe privileged relations of an integrational nature

* Associate Professor, Chair of EU Law, Moscow Statademy of Law (Russia)

! The Agreement on partnership and cooperation ksftaiy a partnership between the European Comiiesnitnd their
Member States, on one side, and the Russian Federan the other, was concluded on 24 June 19%oofu (OJ 1997 L
327/1; SZ RF, 1998, N 16, st. 1802).

2 E. Kovalkova, About Principles of Partnership awbperation (example of the relations between Rumsil the European
Union) // Russian Legal Journal. Yekaterinburg.20@ 3. P. 61. (in Russian).

3 C. Hillion, Mapping-Out the New Contractual Retets between the European Union and its Neighbdeaning from
the EU-Ukraine ‘Enhance Agreement’// European Fgprdiffairs Review (2007) 12. P. 174.
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including closer integration in the economic sphereer alia, through the creation of a free tradea
and the liberalization of establishment, the triadservices and the movement of capital.

The "strategic partnership" is characterized bydines and objectives in the Joint Statements
of the Russia-EU Summlftsin this context it means relations of partnersisipmplemented by the
purposes of regional security and the practicatabje of building the Four Common Spaces between
Russia and the EU. However, these practical steplebParties do not allow us to define the styateg
of cooperation over regional security matters @ skhedules for the creation of the Four Common
Spaces. There is no strong legal basis for theps.st

Furthermore, the term "strategic partnership” $® alsed for the relations between the EU and
other third countries, e.g. the Republic of Souffica, India and Chirfabut they cannot be compared
with EU-Russia relations. These relations haveethfit legal bases. The EU and South Africa signed
an Agreement on Trade, Development and Cooperatid899. There are no modern agreements of
a basic nature between the EU and India, or bettteeEU and Chirfa

Strategic partnership acquis

The development of the relations between RussiathrdEU was accompanied by the
development of their legal grounds. The presentré&tionship of strategic partnership is based on
three blocks of norms. In my opinion, they can basidered atrategic partnership acquisn this
context the "strategic partnership acquis" meahshel norms which cover any aspect of relations
between Russia and the European Union. By its legaire, the strategic partnership acquis is a part
of the cooperation acquiswhich is forming on the borders of thequis communautairesontaining
the provisions of the EU’s agreements with thirdurttnieS. These legal achievements could be
considered a form of external dimension of the acqammunautaife The First block consists of the
norms of the Partnership and Cooperation Agreerbeiween Russia and the EU (PCA) and of
specific agreements made on the basis of the PCdirigs grounds of the relationship. The Second
block consists of "roadmaps” on the Four CommoacBp and other soft law. By nature, they are
norms of programmes and declarations, which ddawé obligatory legal effect but define practical
measures and actions within the framework of camrelations between the Parties. The Third block
includes norms of Russian legislation, and the &¥8srconcerning the relations between the Parties.

First block. The EU-Russia Partnership and Cooperation Agreeergered into force on 1
December 1997. It contains a preamble, 112 arfielesen annexes, four protocols, several joint and
unilateral declarations, and statements and exasargf letters. Partnership and Cooperation
Agreements have been concluded by the EuropeannUmith all the C.I.S. countriés As the
contents and texts of these agreements coincidg,nttay be regarded as “a pattern agreement”. The
PCA with Russia became the "prototype" for all ttker Partnership and Cooperation Agreements
with C.1.S. countries, which were based on the Bgpee of the PCA with Russia.

In my opinion, it was incorrect to create a contwat model for the form of the PCA in
general. It made no sense to conclude identicatesgents with Moldova and with Armenia, with
Ukraine and with Uzbekistan; these countries artesimoilar and have little in common, except that

4 See: Joint Statement from 17 May 2001, Joint Btat¢ from 29 May 2002, Joint Statement “300th agrsary of St.

Petersburg — celebrating three centuries of comBwnpean history and culture” from 31 May 2003nd&itatement from 6
November 2003. http://ec.europa.eu/external_relatiassia/intro/summit.htm

5 See: S. Baroowa, The Emerging Strategic Partrefiséiween India and the EU: A Critical Appraisalrépean Law

Journal, Vol. 13, No. 6, November 2007, P. 732-7A9;Sautenet, The Current Status and ProspectheofStrategic
Partnership' between the EU and China: Toward<Ctheclusion of a Partnership and Cooperation Agreénteuropean
Law Journal, Vol. 13, No. 6, November 2007, P. 8339; M.F. Larsen, Trade Negotiations between theaBd South

Africa: A Three-Level Game. Journal of Common Margeudies, Vol. 45, Issue 4, November 2007, P. 837 -

50J L 311, 04.12.1999

" The legal basis for EU-India relations stems fitbe Cooperation Agreement on Partnership and Dpaegat 1993 (OJ
1994 L 223/24); for EU-China relations — the Agreaton trade and economic cooperation 1985 (OJ LI9E®)/2).

8 Although the term "strategic partnership acquis'hot used in the official documents of the EU, eea find similar

categories such as "Barcelona process acquis"coufs of the Euro-Mediterranean Partnership” inriglevant documents.
European Neighbourhood Strategy Paper, Communitc&tion the Commission, COM (2004) 373 final.

9 R. Petrov, The External Dimension of the Acquisr®wnautaire. EUl Working Papers, MWP 2007/2. P. 7-8

19 However, PCAs with Belarus, Tajikistan and Turkis&m have not entered into force.
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they were included in the USSR. This has becoméoabwafter 10 years — the C.I.S. countries have
become much more different than before.

The Partnership and Cooperation Agreement betwemssi&® and the EU 1994 has formed a
firm foundation for the development of dialoguevibetn the Parties in the political, economic, social
and cultural fields and thus is complex in chanadfin the other hand, it is basic in its nature. It
contains general provisions concerning cooperdigween the European Union and Russia. It is also
a ‘framework agreement’, because many of its prons need further development within the
framework of special bilateral agreements on sépaissues. Some of its articles laid down the
necessity of concluding such agreements (for icstafrticles 21-22).

The PCA was made to operate under the conditiomilie market economy was forming in
Russia and the country was in the process of agtahie WTO. Another important factor which
underlines the significance of the modern provisiofthe PCA is that its final aim was the creation
of a free trade area between Russia and the EU TARCA). The well-known Dutch scholar Alfred
E. Kellermann notes: “The PCA was designed to bRugsia to the gateway of the world market
economy™’. While agreeing with professor Kellermann, | wolikk to note that the PCA does not
say what should be done in order to build the i@tahip between the Parties after the integration o
Russia into the world economy and its entry ine@WiTO.

The PCA was concluded for 10 years with possiblseguent annual automatic prolongation
unless either Party renounces it. Its hard duratimwever, expired in 2007. In accordance with
Article 15(4) of the Constitution of Russia 1998e tPCA between Russia and the EU forms part of
the national legal order. It has direct effect witRussian territory under Article 5(3) of the Feale
Law of 15 July 1995 10@3 “On International Treaties of the Russian Feder#tf.

As far as the EU is concerned, the PCA pertairikéaategory of international agreements of
the EU which are concluded together by the Commuaitd the Member States. It is a mixed
agreement by its nature. Certain of its provisibage direct effect within the territory of the EbJ i
accordance with the judgment of the European Caofudustice of 12 April 2005 on th&imutenkov
casé®. This Judgment gives Russian citizens working llgga Member States the possibility of
enforcing their rights, derived from PCA Article ,2® equal treatment before the national courts of
the Member States in order to protect their labrghits. For the first time, the European institaoso
took the side not of the Russian political estédtisnt, but of ordinary Russian citizens. Moreotter,
clearly follows from theéSimutenkoyudgment that not only the provisions of Articl@, dut also those
of some of the other articles of the PCA are toehdivect effect.

The PCA has both an ‘entry-level’ and a ‘framewonidturé”. Several bilateral agreements
have been concluded on its basis. These speci@eagnts develop its provisions in different spbere
of the interaction between Russia and the Europkdan. This leads to the conclusion that today’s
system of bilateral agreements between Russiaten8uropean Union is formed on the basis of the
PCA objective¥. The process of conclusion of bilateral agreemieetaeen Russia and the European
Union on the basis of the PCA will certainly comtin Today, several new agreements in the
pharmaceutical, veterinary, and fishing fields a&mepreparation. In the near future it will be
appropriate to conclude agreements on cooperatiothe field of the environment, concerning
Russian participation in the activities of Eurojustd on trade in nuclear materials, amongst athers

11 A.E. Kellermann, Impact of the EU enlargement loa Russian Federation // Police and Law1(61), 2005. P. 117. (in
Russian)

1257 RF, 1995Ne 29, st. 2757.

13 Case C-265/08yor Simutenkov v. Ministerio de Educacién y CudtuReal Federacién Espafiola de FGtF2005] ECR |-

5961.

14 See paragraph 28 of the judgment of the EC Cdur® é\pril 2005.

15 R. Petrov, The Partnership and Co-operation Agesesnwith the Newly Independent States // HandbmolEuropean
Enlargement. A Commentary on the Enlargement PsacEd. A. Ott, K. Inglis. The Hague. 2002. P. 177.

%There are agreements on trade in textile produ&8g), on cooperation in the field of science awhnology (2000), on
cooperation in nuclear fusion (2001) and nucledetgg2001), concerning the participation of Rusisighe activities of

Europol (2003), concerning the participation of 8asn European Policy Mission (2004), on tradsteel products (2005),
on the facilitation of the issue of short-stay 8i$2006), and on readmission (2006)
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Second block The Russian science professor M. Entin has cornederiThe PCA is a
flexible legal instrument. Very important changesé been introduced to the PCA, without formally
amending it, by the summit decision to streamlimditipal dialogue and launch the work of the
Russia—EU Permanent Partnership Couhcil’he most important documents, which were adopyed
The Russia—EU Summit on 10 May 2005, are four "megus" on Four Common SpatésThese
documents reflect the concept of Four Common Spaedglevelop the provisions of the PCA in the
corresponding spheres. The Roadmaps contain a ermplpractical actions for future prospects in
the relations between the Parties. However, thispdex does not establish fixed periods or timetble
for the implementation of these actions and does emvisage clear instruments of control or
responsibility for their implementation.

A "Roadmap" is not a legally binding document. dtd political act, an act dfoft law
Besides, neither the Constituent Treaties of the B&t its secondary legislation provide for the
Community or the Union to build their relations kihird countries on such documents. It is thus an
actsui generis depending on the political will of the Partiexcardingly, “roadmaps” are unable to
create a strong legal basis for the developmemntlafions between the Parties within the framework
of the four spaces.

Third block. This block covers norms of Russian law and noomEU law, including case-
law of the European Court of Justice, which realize provisions of agreements and other acts
between Russia and the EU and the arrangementsroadc The block also includes the practice of
Russian courts on the application of these agretsnén particular the PCA. Among the acts of
Russian law are those which were adopted to stnienghe partnership between Russia and the EU,
and those for the purpose of approximating Ruskgislation to Community rules (for instance,
Federal Law of 10th December 2003 N 1#2-"Amending the Law of the Russian Federation on the
organization of the insurance business in the RosSederation®j. The EU acts include those which
establish practical measures, schemes and prograimmelation to Russia, e.g. Council Joint Action
2004/796/CFSP of 22 November 2004 for the supddtieophysical protection of a nuclear site in the
Russian Federatiéh Of the case-law of the ECJ, the judgment of 12il/4D05 on theSimutenkov
case has a principal meaning for the applicatiothefPCA with Russia in the national courts of the
Member States. Since 1997 Russian courts have dmedi more than 10 cases concerning the
application of the PCA in the Russian legal oftler

Towards the New Treaty

A new treaty needs to replace the central groundirthe legal achievements of the strategic
partnership, and to modernize the basic normseofitst block of the strategic partnership acqiite
PCA has become old; it does not fully reflect tleality of the modern relations of strategic
partnership; it does not take into account thertutnembership of Russia in the WTO, the changed
geography of the EU, or new challenges in the ivaonal area.

As mentioned above, the main duration term of tB& Rxpired in 2007. Independently of
this, it is clear that Russia and the European W@ibthe beginning of the XXI century are quite
different partners from those who agreed on pastmprand cooperation in 1993 and who signed the
PCA in 1994. Firstly, the European Union now indsichot 15, but 27 Member States. Moreover, the
political and economic potential of the EU has bbtancreased compared to the beginning of the
1990s. In my opinion, the introduction of the etmas played a significant role in this. Secondly,
today’s Russia is no longer regarded as "the btgg@mter of the Soviet Empire" with a controlled
economy in a state of decay. Modern Russia is mézed as a State with a rising market economy,

7' M. Entin, Strengthening legal grounds for develgpRussian relations with the European Union //rBagani-Russian
Journal of International and Comparative Law, N®) R005. P. 146.

18 There are “Roadmaps” on a Common Economic Spa@gramon Space of Freedom, Security and Justicegran@n
Space of External Security; and on a Common SpBResearch and Education, including Cultural Aspect

1957 RF, 2003, N50, st.4858.

200J L 349, 25.11.2004, p. 57.

21 See: P. Kalinichenko, Application of the Partngzsind Cooperation Agreement between Russia anéthin Russian
courts // Law, Moscow, N 11, 2007, P. 225-234 Rirssian).
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which dominates in the EU energy market, the masherable sector of developed countries’
economies. Thirdly, the mutual development of “parship and cooperation” between Russia and the
EU has moved this relationship to a new qualitaliavel of strategic partnership.

The expiry of the initial period of the PCA providan excellent opportunity to modernize the
framework agreement between the EU and Russiapatlice an agreement which will serve as the
basic treaty for deepening integration betweerPtheies. The need to prepare a new treaty has for a
long time been discussed in Russian technicahbliee. It was first proposed in the book "Russid an
the European Union: Documents and Materials", wiiels published in 2003. This book expressed
the opinion that it was necessary to amend the RCAgplace it by a new agreement, reflecting the
concept of Four Common Spated ater this idea was dealt with in depth in a bbykthe Russian
researcher Y. Borko "The European Union and Russid Agreement on Strategic Partnerstip"

In 2006 Russia initiated negotiations concernimgea basic agreement between Russia and the EU to
replace the PCA. In general, this initiative wapmurted by its European partners. The Parties have
already agreed on a working title for the futureeagnent — the Strategic Partnership Treaty (SPT).

The form of the New Treaty

Concerning the form of the new agreement, it iseasary to note that the SPT will be by
nature an ‘entry-level’ and ‘framework’ agreemehtwill contain general provisions which will
constitute a basis for the conclusion of speciat@gents between the Parties in concrete sphdres. T
PCA has a similar nature, as mentioned above. Heryélre SPT must not become only a catalogue
of norms which links to future specific agreemerist should be an obligatory legal document
providing the background principles of strategictparship and flexible instruments for their
realization on a political level.

The term "framework agreement” can be interpretedam agreement containing bd#x
generalisnorms and norms which require additional instruimdor their implementation in practice.
The first of these reflects the nature of the @xisPCA with Russia; the second is an obstacléié¢o t
new agreement having a direct effect. In any céseould be legally correct to refrain from
mentioning its framework nature in the title orttek the SPT. This will allow the definition of the
direct effects of the SPT provisions in the MemBtates and will simplify the application of the SPT
in the Russian legal order. Furthermore, the NeweAmgent should be concluded for an unlimited
period of time.

As mentioned above, the PCA isvaxed agreemenit covers matters falling under the EU
and under the competence of the Member Statesadtsigned by the Community and its Member
States. Undoubtedly, the Commission will be progligéth the powers to negotiate and conclude a
new mixed agreement with Russia replacing the PSévertheless, is it necessary to conclude a
mixed agreement? Politically, it is simpler for tRarties to conclude andn-mixed agreemenor
“unmixed agreemehtSuch an Agreement would be similar to the Agreetrbetween the European
Community and Portugal concluded at the beginniriy® 1970%". That agreement was not mixed by
its nature and did not require ratifications by Member States. Similarly, the SPT could be a non-
mixed agreement, because of its framework natdr¢hi$ were the case, it could be concluded
between Russia and the European Union without #ngcjpation of the Member States, helping to
avoid difficulties with its ratification.

The Agreement on Trade, Development and Cooperdt88® between the EU and South
Africa is another example. It is a forced mixedeggnent: the Member States refused to accept it as a
pure Community agreement, “even if it was obvioliat tthere was no legal need to conclude the
agreement as a mixed agreeméntTaking into account this experience and the difiees in the
approaches of the Member States to relations wiisR it is impossible to exclude a similar scemari
for the signing of the SPT.

22 Russia and the European Union: Documents and MistéEd. Kashkin S.YMoscow. 2003. P. 446. (in Russian)

2 yu. Borko, The European Union and Russia Need égent on Strategic Partnership. Moscow. 2004.@hdéelsewhere.
20JL301,31.12.1972.

B R. Leal-Arcas, The European Community and Mixede&gnents // European Foreign Affairs Review, (20019. 513.
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On the other hand, the situation regarding an ageee of a complex nature is more
complicated. The SPT should not only be an econ@gieement. Nor should it only provide for the
creation of a free trade area plus illuminatingrgpeand investment matters in separate protocbls. |
an agreement on a classic free trade area cannotuded without the participation of the Member
States, an agreement on a free trade area plus dgdement on the Four Common Spaces will
obviously be only possible as a mixed agreement.

Is agreement of a mixed nature enough for the EBsRustrategic partnership? Russian
researchers M. Entin and I. Ivanov have proposeddba of an EU-Russia agreement covering the
competences of the EU and its Member States, dsasweh additional or implied competeffc&uch
a “double-mixed agreeménor “supra-mixed agreementtould consist of elements of enhanced
cooperation, as referred to in the Treaty on theopean Union 1992. There are no derogations from
the ERTA doctrine. The Parties or the Institutiofithe Strategic Partnership could be given thalleg
ability to establish the partnership in new fieldstside of the scope of the SPT, without replativeg
agreement.

Practically, the process of preparation of the Newaty faces other legal difficulties. Russia
is still not a member of the WTO. The accessiorcess is going extremely slowly. Nevertheless,
there is no doubt that it will occur. It is the @atf Russia’s entry which is under question. Ui
happens, most of the economic provisions of the R@Astill applicable; this reduces the urgency of
the conclusion of the SPT.

In my opinion, this situation may lead to a two-tie, bicephalous approach to the legal basis
for the relations between Russia and the EU. Thislldvinvolve two basic agreements: the basic
agreement on relations (the SPT) and a correspgragjreement on the Common Economic Space. It
would be rational to conclude the second agreerafiet Russia’s entry to the WTO. Such an
approach will also help the negotiations, becauseeflects the dualism of the EU’'s external
competency, as well as the division between thereat political competency of Russia’s Ministry of
Foreign Affairs and the external economic competesfats Ministry for Economic Development. It
will also aid the entry into force of the agreensent

The content of the New Treaty

The main idea of the new agreement consists oattengement of a qualitatively new level
of relations between the EU and Russia and in thation of a strong legal basis for the development
of integration between the Parties. For these m&poit is necessary to legally transpose a
‘partnership’ between the EU and Russia into atefyic partnership’ between them. It is important t
set the purpose of "gradual integration” in the SP&gally, this purpose unites the partnership
agreements and agreements on association in aocerdéth theSimutenkowase. This is a very
important formula, which puts the PCA on the saewel as the privileged agreements of the EU.

The Parties have already proposed certain ideahermrovisions of the new Treaty. The
Russian party proposes including general provisionshe Four Spaces, provisions concerning a
modernized institutional structure and the mechmsisf strategic partnership, as well as provisions
on investment guaranties. The European partnergesugncluding provisions on human rights and
common values, on the creation of a “free trade atas" between the EU and Russia in the future, as
well as provisions on cooperation in the field négyy.

Inside the Four Common Spaces

The SPT could logically contain general provisionsthe Four Common Spaces between Russia and
the European Union. This step would be a responshd objectives of the strategic partnership.
Unlike the roadmaps, the provisions of the SPT khaontain schedules for the realization of
practical actions, as well as elementary instruséntsupervision and liability.

%6 See: M. Entin, Proposals on Basic Sections offiltere New Treaty between Russia and the EU //H@rnWay to the
Treaty on Strategic Partnership between RussigtenBuropean Union. St. Petersburg. 2007. P. 21B(ssian); |. lvanov,
Pragmatic Proposals on Concrete Contents of theré&New Treaty // On the way to the Treaty on 8gat Partnership
between Russia and the European Union. St. Petgrs?07. P. 61 (in Russian).
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The Common Economic Space — A Free Trade Area Plasspite of the fact that the PCA
mentions the creation of a free trade area as @tk objective of the partnership, there are no
provisions concerning practical steps for its ashieent. The SPT should set an ambitious objective —
the creation of a wide European integrated marketould be possible to achieve this through
realization of the practical tasks involved, intadar the task of the creation ofNorth-Eurasian
Free Trade Aredetween Russia and the European Union. The SPI@ couatain the provisions for
the creation of this "free trade area plus", prongdor the realization between the Partners offtee
movement of goods, services, capital, and work€hés proposal corresponds to the idea of the
creation of a Common Economic Space between Rassizhe EU. The 2007 research by the Russian
business community and by the Russian Ministryeilmynomic development confirmed the essential
advantage to Russia’s economy that would be gdimed the creation of a free trade area. A free
trade area between the Parties is possible asrifaned in the Opinion of the Economic and Social
Committeé’.

A free trade area is an instrument of economiagiratiion within the framework of the WTO
under paragraph 8(b) of Article XXIV GATT. Accordjly, the creation of a free trade area between
Russia and the European Union will adequately s#r@gurposes of Russian access to the WTO and
building trade relations with other countries oa Hasis of its rules and principles.

It is important that a new agreement providingtfa creation of such a free trade area should ronta
mutually acceptable and clear timetables and pefimdestablishing the free trade area. In theiopin

of officials from the Russian Ministry of Econonidevelopment, Russia is ready and can embark on
negotiations on creating a free trade area withBbeimmediately after its accession to the WTO.
Well thought-out and sound progress in creatinghsadree trade area will on no account run
counter to Russia’s economic and trade interestiswbl promote them.

Such a free trade area should provide for the apaghts and duties of the partners, which
naturally result from rights and duties in accomarwith the WTO rules. Although Russia’s
membership of the WTO should not be a starting tpiminthe realization of these ideas and must not
become the pretext, in my opinion the creation fs€a trade area may go in parallel with this pssce
The economic relations between Russia and the Uireemore advanced treatment, different from
the treatment established by the WTO rules, addMVTO plus”. The mere liberalization of trade is
not enough for the needs of a strategic economimg@ahip. The free movement of goods must be
complemented by instruments providing for the gtreéning and specification of production chains in
the context of bilateral economic relations.

The question is only how to arrange this legaltynly opinion, it is necessary to reinforce the
freedom of establishment and freedom of movementapital between Russia and the EU in the
provisions of the new Treaty. It is necessary teat# a whole system of investment guaranties,
providing for shaping production schemes with mixgapital and property. Russian business is
interested in provisions concerning investment go@ées in the SPT. Provisions for this are weak in
the PCA but they are vital for Russian business#iscgin the territory of the Member States. This
will require reinforcement in the realization ofettfreedom of establishment and freedom of
movement of capital between Russia and the EU girdloe granting of national treatment for certain
questions.

The European partners are interested in provisemmgerning cooperation in the field of
energy. Unfortunately, this matter has been damdmednutual political intrigues. Legally, it is
reasonable to set this block of provisions outsiithe main text of the SPT, for instance in a s&dec
protocol to the SPT, or in a separate agreemetnyrcase, such provisions should reflect the moder
Energy Dialogue between Russia and the EU, foundeithe principles of the Energy Charter Treaty
1994 and complemented by the principle of mutuatgy cooperatiof.

27 See: Opinion of the Economic and Social Commitie¢he contribution of civil society to EU-Russiations (0J 2005 C
294/33); and previously: Opinion of the Economid &ocial Committee on ‘EU/Russia strategic partmprsWhat are the
next steps?’ (OJ 2002 C 125/39).

28 These principles are those of mutual responsilfiiit conditions in the energy markets; of the jdienefits gained from
jointly sharing energy markets; of security in eyyesupplies; and of security of demand for enengypcts.
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The Common Space of Freedom, Security and JustiCiee creation of the legal background
for the Common Space of Freedom, Security and ciusi equally vital. Certain instruments
concerning readmission, visa simplification and piaeticipation of Russia in Europol already exist
between Russia and the EU. These measures areefbamdthe basis of special agreements outside
the scope of the PCA. There are no general proxsdior them in the Basic Agreement.

Currently, both Russia and the European Union tzahege practical interest in the field of
the struggle against terrorism, xenophobia andrdthvens of criminality, along with the development
of cooperation between courts and law enforcemedies. This Space should include the possibility
of Russian participation the activities of EU badigsuch as Europol, Eurojust and the Schengen
Information System. In connection with this, a fantental controversial question is the free
movement of persons. The PCA does not contain lemyemtary guarantees on this. Undoubtedly, this
is a gap in the PCA which requires urgent fillingcan be filled by the conclusion of a special
agreement on the free movement of persons on #ie bfthe SPT.

In my opinion, the Four Spaces are impossible withioe free movement of persons. The first
step in this direction should be the establishnuéntisa-free movement for citizens between Russia
and the EU. It cannot be ruled out that for thisppse it may be necessary for Russia to join the
Schengen aquis.

The SPT must also provide instruments for legaktasce on civil and commercial matters.

The Common Space of External Securitppproaches to the problem of sovereignty vary
significant today. The nature of modern societywy r@hallenges, new threats, their depth and, most
importantly, their interdependence is so extenshat it allows no country, neither the USA, nor
Russia, nor the Member States of the EU to continugavigate alone in this tumultuous globalized
world. Similar conditions dictate the need for blthing the Common Space of External Security in
the provisions of the SPT. It could include a trifja dialogue between Russia, the EU and NATO,
e.g. on such problems as non-proliferation, andrdiament. In any case, the creation of such a space
could become a strong basis for a new securityesyd Europe, which has not been fully achieved
since the end of the Cold War.

The Treaty of Lisbon opens positive prospects lier development and modernization of the
legal basis of relations between Russia and thenBtis field. The solidarity clause in Article 188
of the Treaty on Functioning of the EU (TFEUprovides for support to a Member State which is
attacked by terrorists or is influenced by natwratechnogenic catastrophes. An analogous provision
can be included in the new Basic Agreement betwleetU and Russia. This would represent a spirit
of real strategic partnership, and could createbtisds for a certain strategic “alliance” betweke t
EU and Russia in search of common answers to techallenges.

The Common Space of Research and Education, inchgdiCultural Aspects. The
development of European consciousness within Russigiety is backed by the creation of the
Common Space of Research and Education, includintu@l Aspects. This Space envisages joint
research projects, the development of Europeanatiducin Russia, the comparability of Russian
educational standards with the Bologna processpergrammes for studying and developing Russian
culture along with the cultures and languages béopeoples in the cause of mutual rapprochement.
The Treaty of Lisbon enlarges the EU competendiegarticular, extending its powers on sport, civil
protection and space. These new policies of thet&y new possibilities for developing the Common
Space of Research and Education, including Cultdsgects between the EU and Russia, the so
called “Fourth Space”.

It is logical to include provisions on this Spanetlie SPT, taking into account the provisions
of the Treaty of Lisbon, and to modernize the dtmes responsible for the realization of this Sgace
the near future. This non-political sphere of felat is subject to the minimum of discords between
the Parties. The New treaty could represent aneafglsle breakthrough in relations on these matters.

2 Article 222 EC in the renumbered version of thsbidn Treaty.
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Outside the Four Common Spaces

Some aspects of the relations between Russia @a&UWhhave a horizontal nature or grow
from the Four Spaces. The fundamental ones are convalues, social and environmental matters,
the approximation of law, and the regional aspetthe partnership. It is necessary to set promisio
on human rights andommon valuesn the SPT. Although today these are the prinsipé the
strategic partnership, they require new qualitatieéinition in the Basic Agreement between Russia
and the EU. Article 2 of the PCA does not take mtoount either the fact of Russia’s participaimn
the European Convention for the Protection of HuRéghts and Fundamental Freedoms 1950, nor
the provisions of Article 6 of the Treaty on therg&wean Union, nor the Charter of Fundamental
Freedoms of the European Union 2000. The SPT Vgitl aeed to take into account the provisions of
the Treaty of Lisbon on partnership with third ctrigs.

The Roadmaps do not pay sufficient attentiorth® social spherer to the environment
However, the provisions of the PCA in these sphkee® had practical realization. The provisions of
Article 23 of the PCA on labour guarantees for Rarssvorkers were interpreted by the ECJ in the
Simutenkowcasé’, Article 24 of the PCA on cooperation in sociatséty has become the basis for
bilateral agreements between Russia and the MeStagd"; and the provisions of Article 69 of the
PCA established the basis for the bilateral diatogn the environment between the EU and Réfssia
As a whole, theapproximation of legislations one of the most efficient means for the crentd
comparable conditions for the realization of theefmovement of goods, persons, services and capital
This instrument must be included in the provisiaofsthe Strategic Partnership Treaty. This
approximation is above all dictated by the glokmslan of interests in trade, the movement of
investments, and the rapid development of leg@tatin cross-border spheres (transport,
communications and networks).

The PCA chose the approximation of legislation ameans of legal integration between
Russia and the EU. Article 55 of the PCA is esplgcievoted to that process, nominating 15 spheres
of approximation. The approximation of legislatioem an important and effective tool in the
partnership between Russia and the EU, aiming ¥eldp it into a stable strategic partnership on the
basis of a free trade area. The implementationhef Gommon Spaces is impossible without the
emergence of a common 8ingle Legal Spadé

When modelling the mechanism of legal approximatiod taking specific measures in this
field, account should be taken of the fact thatdruis a federal state and areas of legal apprdixima
touch upon all the levels of legislative competentehe Federation and its regions identified in
Articles 71-73 of the Constitution of Russia. Tlasis for the development of cooperation between the
EU and the Russian regions needs to be put intprthasions of the SPT. THéorthern Dimensioris
a successful example of the efficiency of such ppr@ach. The set of problems arising around
Kaliningrad could be the subject of a separate goalf or a declaration in the shape of a
supplement to the new Treaty.

Moreover, it is necessary to include a rule inribey Treaty that all the provisions of the PCA
which are not discordant with the new Agreement reiinain in force until special agreements on the
matters concerned come into force. This would ke dlearest and most legally literate way of
conserving all these important and viable legali@@ments already made in the relations between
Russia and the EU.

New institutional scheme for the strategic partnersip
The SPT could contain provisions concerning the nesganizational structure and
institutional mechanism of the strategic partngrskhich currently only exist informally or result

30 See paragraph 3 of this paper.

31 E g. the Treaty between Russia and The KingdoBpain on cooperation in social security matterst199

%2 See: Communication from the Commission of 17 Démam2001 - EU-Russia environmental cooperation
(COM(2001)772 final - Not published in the Officiddurnal). On successful practical partnershipis field see: Economic
Aspects of Environmental Policy in Russia. / Eds.DJuma. A. Kellermann. Moscow. 2004.

33 See: Moscow—Bruges White Paper: The Rule of LawaSingle Legal Space for Europe and Post-SoviesS // The
World Rule of Law Movement and Russian Legal Reforids. F. Neate, H.Nielsen. Moscow. 2007. P. 219.
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from acts of soft law. Principally, this concerrge tPermanent Partnership Council (PPC) and its
structure¥’, but also the "dialogues" between Russia and therEdifferent aspects of their relations
need to be legalized. Regarding this proposahadukl be stressed that at present there is a ertai
deficit of democracy in the activity of the struas of the strategic partnership. The following
important points require specification in the SPT:

a) The principles of transparency and of accessiftrmation on the activity of these

structures;

b) The establishment of structures providing forlipmentary representation in relations

between Russia and the EU;

¢) The creation of structures providing for civicgety in relations between Russia and the

EU, in particular representation of the interedtthe business community.

It is however necessary to take special accoutiieotreation of the institutional mechanism
promoting the approximation of legislation and ingdts results. The Parties could use the expeeien
of the institutional structure between the EU annlk€y within the framework of the customs union
and the other spheres, where they have made geretalompatible rules of interaction. This could
amount to the development of a "small results” firac as proposed by the Russian researcher A.
Chetverikov®. This idea consists of Russian participation it EU bodies providing the possibility
of the participation of third countries in theitiaity.

Conclusion

Unfortunately, there are a number of political idiffties in the way of the conclusion of the
new Basic Agreement on relations between Russiaren&U. In my opinion, most of the difficulties
exist because they are not covered by the basad Bmrument between the Parties. However, the
process of concluding the SPT is very complicatethe absence of a common external approach on
the part of the Member States with respect to Rud3elations between Russia and the European
Union have never been simple. They have always laeeompanied by different economic and
political problems, divergences of interests arntk laf mutual trust. Nevertheless, there have been
numerous examples of these problems in bilatelaioes being solved.
| am sure that the Parties will begin negotiatiooscerning the new treaty as soon as possibls. It i
necessary to replace the PCA with a new treatybksiitng the legal scope for the strategic
partnership. It is certain that the new agreeméoubl reflect a "technological approach”, which
would support the inheritance of the provisions g@ndctice of the PCA in relations between the
Parties. It is necessary to save the existingipedittegrational "baggage" and transpose it tati@hs
on a new level. The new treaty may better satisfy growing scale and spheres of strategic
partnership between Russia and the European Usiavell as the common interests of the Parties.
There is no doubt, however, that modern Europetagtation without Russia is impossible.

34 The formats of the PPC: the PPC on freedom, sgcami justice, the PPC on energy, the PPC onpimahshe PPC on
the environment, the PPC on culture, the PPC @nseietc.

35 See: S. Kashkin, P. Kalinichenko, A. Chetverikdv,Zhbankov. Interconnection between the EU andMieenber States
in external matters and impact on relations witrs$a // Law and State: theory and practice. 280840). P. 10. (in
Russian).
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EU Law as a Point of Reference in the Norwegian Led System

Karin Bruzeliug

Norway is not a member of the European Union. litespf that, European Union (EU) law has,
since the early 1990s, had a profound impact onNtbevegian legal system. Norway has ratified
several treaties that have also been ratified bystates that are members of the European Union and
in some cases, the European Union. In areas cobgréidese treaties, EU values and laws have the
same impact on Norwegian legal orders as they bavbe legal orders of the EU member states. The
treaty that has the most profound impact is theeAgrent on the European Economic Area signed on
2 May 1992 (the EEA Agreement). But there are akber treaties of importance to the development
of Norwegian law.

The EEA Agreement

The EEA Agreement entered into force on 1 Janu@8¢land was originally conceived as an
agreement between the then remaining EETember states — Austria, Finland, Iceland,
Liechtenstein, Norway, Sweden and Switzerland — &mel member states of the European
Communities. Switzerland however never ratified #ggeement, and it did not enter into force in
relation to Liechtenstein until 1 May 1995. Duehe accession of Austria, Finland and Sweden to the
European Union on 1 January 1995, the Agreementapphies to the Member States of the European
Union and Iceland, Liechtenstein and Norway. Spexzitargement agreements have been entered into
whenever the number of member states of the Elihbesased.

The aim of the EEA Agreement is to promote a camius and balanced strengthening of
trade and economic relations between the Contaarties with a view to creating a homogeneous
European Economic Area (Article 1 (1)) with equahditions of competition. The effect of the
Agreement is to extend the internal market to tHAEEFTA states by providing mechanisms
whereby a large part of the EU legal téxése made applicable within the entire geographéa a
covered by the Agreement.

Article 1(2) of the Agreement sets out the areas #éne covered by the agreement and these
are dealt with in further detail in different padfsthe treaty. The areas covered by the agreeanent
- free movement of goods (part Il of the agreement);

- free movement of persons, services and capital (pparf the agreement);

- competition (part IV of the agreement); and

- cooperation in fields such as research and devednpreducation and social policy
(part VI of the agreement).

As mentioned the purpose of the Agreement is tatera common legal area where the EEA
laws are identical with those applied within therdpean Union with respect to the common internal
market, and to provide mechanics to makes it ptessib control that those legal texts are
implemented, interpreted and applied in a manrenilill assure that they are understood in the same
manner in the EU member states and by the EUufistiis as in the three EFTA EEA states and the
institutions established by the agreement.

The EEA Agreement explicitly states that it doesinolude:

* Justice, Norwegian Supreme Court (Norway)

! The EEA Agreement is complex. My intention hereridy to describe certain features of the Agreemmeainely those that
ensure the impact of EU law on Norwegian legishatibhe text of the EEA Agreement is found in The t&f the agreement
is commented on in EEA Law, A commentary on the EEgreement, by Sven Norberg and others, 1993. Adstal
Norwegian work on the agreement as well as EU &aW@S-rett by Fredrik Sejersted and others, 2ditiba, 2004.

2 European Free Trade Association.

3 In addition the Agreement was amended as a coasequof the accession to the European Union byriaystiniand and
Sweden. Furthermore references to "the Swiss Cerd¢idn” in the text were deleted by an AdjustingtBcol.

* The term legal texts is used here to include cotiwes as well as regulations, directives and ofipgiicable texts.
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- The common trade policy, i.e. the EEA forms a firegle area and not a customs
union with common external customs border;

- The common agricultural policy;

- The common fisheries policy;

- The common policy on indirect taxation; and

- The common economic and monetary policy.

There 5are some fundamental institutional differenbetween the EEA Agreement and the EU
Treaty:

Ratification of the EEA Agreement does not entahsfer of legislative powers from a Contracting
Party to institutions of the EEA. No sovereigntysM® be transferred through ratification of the
agreement.

- The EEA organs, though inspired by the Communistesy, are unique.

- The dynamic development of the Agreement is praVide through the provisions
on the decision-making procedure, including thevizions on the consequences of failure to reach
agreement. These provisions differ from the provisiwithin the Union.

- Furthermore, there is no majority voting. All dgons in the EEA are taken by
consensus between the Community and its MembegsStan the one hand, and the three EFTA EEA
States, on the other.

The Agreement was drafted during the last few yearthe 1980s and the beginning of the
1990s. The binding treaties with respect to thernommarket were then the EEC Treafidhe main
part of the Agreement follows to a large extentdtrecture of these treaties. In all appropriatasy
the provisions of the EEA Agreement have been wbidentically, or as closely as possible, with the
corresponding provision of the European Economim@anity (EEC) Treaties. Rules that at the time
had been subject to extensive interpretation wetereformulated but reproduced in their original
wording. Hence the main parts of the Agreemenectfas far as possible the then applicable EEC
primary legislative texts.

The protocols are an integral part of the Agreem&hey cover many different and specific
issues, such as horizontal adaptations, rulesigihofishing, simplification of border formalitiesnd
mutual assistance in customs matters, existingeaggats and certain institutional questions. The
provisions dealing with institutional questions gemerally not based on EEC legal texts.

The acquis communautaire (regulations, directivéscisions and certain non-binding
instruments adopted by the European Community (EB€fitutions) in the areas covered by the
Agreement was made part of the Agreement throufgneneces in the 22 Annexes to the Agreement.
Each annex covers a specific sector of the acguitocol 1 On Horizontal Adaptations makes the
necessary adaptations of the acquis to the EEA Bfymtion. The annexes constitute a substantial
source of law. At the time of entry into force betAgreement around 1 600 acts of EC secondary
legislation were part of the Agreement. In ordeffuliil their obligations under the Agreement the
EFTA EEA states were obliged to transpose them Immaling national legislation upon entry into
force of the Agreement.

The main parts of the Agreement establish the fatiod in general for a homogeneous and
dynamic EEA, together with the Protocols as supplaary basis and the Annexes. In order to secure
that the homogeneity of the EEA Agreement is napgdized by divergent interpretations, the
Agreement provides that its provisions, in theipiementation and application, shall be interpréted
conformity with relevant rulings by the Europeanu@i®mf Justice (ECJ), adopted prior to the sigreatur
of the Agreement,with the proviso that this applies without preaito future developments of case
law, see article 6.

Part VII of the EEA Agreement contains institutibpeovisions and must be characterized as
dynamic and homogeneous. The main purpose of Hiiuional set up of the EEA Agreement is to
allow it to develop simultaneously with Communigw in areas covered by the Agreement. The
intention was to secure that the result in prirecigill be the same whether a Community rule or an

5 These differences have been there since the egjipting of the EEA regime.
5 The EEA Agreement mainly covers the treaty of Robug the other treaties are also covered.
"i.e. prior to 2 May 1992,
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EEA rule is applied in a case. The principle of logeneity also applies to developments of EEC/EU
secondary legislation adopted after entry into doof the Agreement. Part VIl of the Agreement
provides for the establishment of the EEA Courthig, EEA Joint Committee, the Joint Parliamentary
Committee and the EEA Consultative Committee. Titet fwo of these institutions are made up of
representatives of the Contracting Parties; whiklast two are composed of representatives of the
corresponding organs on the two sides.

Part VII of the Agreement also contains provisionsthe procedure that is to be followed in
order to achieve a parallel development of EC/Etbsdary law and EEA secondary law. To some
extent the procedure mirrors the correspondingsitetimaking procedure in the Community; e.qg.
when new legislation is being prepared the Comimissihall not only consult experts from the
Member States but also from the EFTA EEA States.

The decision-making bodies under the Agreementaarepentioned, the EEA Council and the
EEA Joint Committee. In the Agreement the Joint @uittee is given the mandate to take the formal
decisions on the implementation and operation @fAgreement, including all necessary amendments
of the Annexes and most of the Protocols. Decisionst be by consensus between the two sides,
each side speaking with one voice. Since no lggislaompetence has been transferred from the
Contracting Parties to any of the EEA organs, thid@ment in each EFTA EEA State has maintained
its legislative competence, or, in other words, tlght to accept or not to accept a particular
amendment of the Annexes or Protocols of the Agesgnfrticle 102 regulates the consequences of a
failure of the Parties to reach agreement on amenthrof any of the Annexes. Any EFTA EEA state
has the formal right to block the adoption of argwnEC measure as part of an annex, as the
Agreement requires unanimity. This possibility feea erroneously called the “veto right”, but stabul
be seen as a right of reservation. If the resemmatoncerns an EC act that clearly falls within the
ambit of the Agreement the use of this possibiity constitute a break with the principle of a
harmonious, dynamic and uniform development betvikerEU Member States and the EFTA EEA
states. If a solution has not been found withinrsonths, the affected part of the Annex in question
shall be “regarded as provisionally suspended,estiltp a decision on the contrary of the EEA Joint
Committee”.? So far the possibility of reservation has not bissted.

The institutional construction of the Agreement l&en described as a two-pillar system.
However, in reality it consists of two pillars aadcrossbeam, consisting of the joint EEA organs
where representatives from the EFTA EEA statestaadU Member States and the EU organs meet.
The purpose of the crossbeam is to ensure thd&ERi& EEA states follow up on their obligation to
take over and implement the acquis communautaire.

Chapter 3 of part VIl of the Agreement containsvsimns on homogeneity, surveillance
procedure and settlement of disputes. The purpdsthese provisions is to ensure the faithful
application of EU values and legislation within tBETA EEA states. In order to assure homogeneity,
the EEA Joint Committee is given the power to kaagder constant review the development of case
law of the ECJ and of a corresponding court — th& A Court — that the EFTA EEA states are
obliged to establish under the Agreement. The groms on surveillance procedure impose upon the
EFTA EEA states to establish a Surveillance AuthqiESA) as well. The Agreement mandates ESA
to monitor the fulfilment by the EFTA EEA statestbéir obligations under the Agreement, and gives
the EFTA Court the power to decide inter alia awtibrought by ESA against the EFTA EEA states
and appeals against decisions made by ESA in cdiopetases.

As mentioned earlier the EFTA EEA states underttak obligation to implement around
1200 EC acts of secondary legislation when ratifittmee Agreement. In the years before its entry into
force many new EC measures had been adopted, a&ndisth in the different annexes were
immediately amended. The number of EC acts that tve years have been made part of the
Agreement is around 6 08ut often new instruments have replaced older.ones

8 Article 102 (5).

° Information from the Norwegian foreign ministrycéording to the Internal Market Scoreboard No Zuésl February
2008 by EFTA Surveillance Authority 1672 InternaliMet directives were incorporated into the EEA é&gnent as of 31
October 2007.
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To supplement the EEA Agreement Iceland, Lieche2nsand Norway entered into three
additional treaties. The most important is the A&gnent Establishing a Surveillance Authority and a
Court of Justice between the EFTA Stdfeéccording to article 5 of this Agreement the most
important task of the EFTA Surveillance Authorigytd ensure that the EFTA EEA states live up to
their different obligations under the EEA Agreemdntcertain areas it gives ESA additional powers
of control, similar to those that the Commissios.ha

EFTA Surveillance Authority is expected to contndtional authorities in the EFTA EEA
Member States, not actions by individuals in thets¢es. EFTA Surveillance Authority shall ensure
that national authorities in these states transpghseEEA acquis communautaire into national
legislation in a timely manner and correctly. A idean by the EEA Joint Committee to make a new
regulation or a directive part of the Agreemenggers an obligation of the EFTA EEA states to
transpose the act into national law. The EEA Agresnis not supranational and hence the EFTA
EEA states have to adopt national legislation ¢giags the EEA acquis legal effect as binding nation
legislation. EFTA Surveillance Authority supervighs transposition of the EEA acquis continuously,
and is mandated to take necessary steps to ensuanpliance. Under the EFTA Surveillance
Authority/EFTA Court Agreement the EFTA EEA statesve vested EFTA Surveillance Authority
with the powers to take whatever action it deenm@@griate in response to possible infringements.
EFTA Surveillance Authority may refer the case the EFTA Court, cfr. Article 31 of the EFTA
Surveillance Authority/EFTA Court Agreement. This intended to give the Authority the same
powers as the Commission, cfr. Article 226 of tl@& Heaty.

The Surveillance Authority has also been given pewe control that the authorities in the
EFTA EEA states fulfil their obligations under EHAw, be it under the Agreement or secondary
legislation. The Authority may decide to investgat matter on its own initiative or on the basis of
complaint. Complaints often come from private pass@ompanies or organisations alleging that they
have suffered a loss due to faulty implementatiommplication of the Agreement. The Agreement
prescribes a procedure for the handling of suchptaimts and infringements, similar to the one found
in the EU system.

In three areas where control has been considerpdriemt, EFTA Surveillance Authority, as
the Commission, has been given supervisory poweysrd its general competence. These areas are:
procurement by government organs, government stppdrcompetition.

The EFTA Court has three Judges and no Advocatei@ken

The main areas of competences of the Court fail twb categories: direct action against an
EFTA EEA State or against EFTA Surveillance Authgrand requests from the national courts of the
EFTA EEA states for advisory opinions regardingititerpretation of EEA law. Both categories have
parallels within the EU system However there are hetable differences in the context of advisory
opinions: the courts of the EFTA EEA states areatdiged to request an advisory opinions from the
EFTA Court, and, while rulings from the ECJ arediig at least on the requesting court, the opinions
by the EFTA Court are explicitly advisory.

The implementation of the EEA Agreement and the EFA Surveillance Authority/EFTA Court
Agreement into Norwegian law

From a Norwegian legal point of view the two Agresnts are international treaties and, as
Norway by tradition adheres to the dualistic triadif neither the provisions of these treaties,those
of the acquis communautaire are by themselvesttliragplicable in Norway, though they are binding
on the state. Here there is a clear difference émtvwEU law and EEA law as the doctrine of direct
effect does not apply in the EEA contékiThe EFTA court has stated this clearly in its jegnt in
the case of Karlsson against Iceldh@he majority of justices of the Norwegian SupreBuirt took
the same position in a plenary judgement in the &aswn as Finanger |, see Norsk Retstidende 2000

10 Signed in Oporto on 2 May 1992. The EFTA Survaiti Authority/EFTA Court Agreement entered intocfoon the
same day as the EEA Agreement.

1 This is an important exception from the rule foumarticle 6 of the EEA Agreement.

12 REC 2002 page 248 case — E-4/01.
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page 1811 at page 1831. The Norwegian governmehirginterpreted a directive when transposing
it to Norwegian law. The majority held that it haml follow the text as adopted by the Norwegian
parliament. In that case there was an advisory iapifrom the EFTA court on the proper
interpretation of the directive in questith.

In a follow up case, Finanger Il, Norsk Retstider2l@05 page 1365, the Norwegian
government was held liable for the loss incurred thuthe erroneous transposition of the directive.
The Norwegian Supreme court also heard this capkeirary. A minority of the justices found that the
government was not liable due to excusable erraneuarpretation of the provisions of the directive

Traditionally Norwegian courts and authorities gpiie principle of presumption of treaty
conform interpretation when requested to interpgierrwegian legislation that is based on an
international treaty that Norway is bound by. Hoeewhis principle has to be set aside when the
Norwegian legislator in connection with the adoptaf the Norwegian legislation, has expressed its
opinion on the interpretation of the actual prowisi

Article 7 of the EEA Agreement regulates the trars$jion into national law of the Agreement
itself and the acts referred to in the Annexesrtter to fulfil this obligation Norway adopted atstte
on the implementation in Norwegian law of the maamt of the EEA Agreement.Paragraph 1 of this
statute makes the main part of the Agreement Ndemetaw, and according to paragraph 2 all
statutory provisions that purport to fulfil Norwaybbligations according to the Agreement shall in
case of conflict have supremacy. Paragraph 5 ofsthmite allows Norwegian authorities to give
EFTA Surveillance Authority and the EFTA court coleintial information in certain cases.

Regulations are made part of Norwegian internagll@gder through incorporation without
any change, neither with regard to form nor contédt could jeopardize the homogeneous
application. It follows from Article 7, sub-paragta(b) that Norway has a choice with respect td bot
form and method for the implementation of directivand other legal texts. The implementation of
these types of EC measures may, as is the casim whth Member States of the Union, be made in
accordance with the preferred national technigeelpoag as the content of the acquis is preserved.
However, the level of details in these instrumertyy often narrows the choice of form and method
for the implementation. In addition EFTA Surveilk@nAuthority oversees that the transposition is
carried out in a manner that provides for full iempkentation of the directive in question. Very often
the choices available to the legislative draftethwiegard to the manner of transposition is rather
limited.

Interpretation of statutory and other provisiorat thre part of the EEA Agreement has to be in
harmony with similar rules in other EEA States liging Member States of the Union). Hence
judgements from the EFTA Court, as well as thoseing from the European Court of Justice have to
be studied. Under Article 6 of the EEA Agreementings by the ECJ that were made prior to the
entry into force of the Agreement were made parthef Agreement. But it is fair to say that the
jurisprudence of the two Courts has by and large developed in harmony. The national courts in
Norway adhere to judgements pronounced by the BEdJthe entry into force of the agreement in the
same manner as those to which Article 6 apply.

As mentioned previously Norway has basically comsd the agreement an international law
treaty, and it was with some amazement that Noriwapd that the doctrine of state liability in the
case of faulty implementation of a directive algplaed within the EEA, see the judgement of the
EFTA Court in the case Sveinbjérnsddftiagainst Iceland. The topic had not been dealt iitthe
Agreement and opinions in Norwegian legal theorg Hidfered on whether such liability could also
apply under the EEA Agreement, but had agreedtiieabasic one was of whether the Agreement was
a treaty or it had supranational traits. In its isiec the EFTA Court used a supranational
argumentation, underlining the mechanics of the Bgfeement to ensure harmonious interpretation,

13 REC 1999 page 119, case — E 186rebrand Skadeforsikring AS v Finang€he minority in the Finanger | case wanted
in reality to give the directive horizontal direggpplication, but the majority did not follow thiEhe minority set the wording
of the Norwegian statutory text aside , on the adi section 2 of the statute of 27 November 1882109 on the
implementation in Norwegian law of the main parftshe EEA Agreement.

1% Statute of 27 November 1992 nr. 109.

15 See REC 1998 page 95, paragraphs 59 and 60.
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the principle of loyalty and the rights that arenfewred on the individual in the EEA through the
Agreement® %’

In an analysis of the EEA Agreement, professor keBchermers stated in 1982n a
comment on the opinion by the ECJ on the EEA Ageseih

In theory it seems impossible to build an assamiatinder which the associate members are bound by
the same rules as the Member States and have the isdluence in the decision-making process
without being bound by the obligations of the EE@aky. With the necessary amount of goodwill and
pragmatism it may, however, be possible to comsecto this result. The EEA Agreement goes far in
making this possible.

Through good will and a pragmatic attitude showrboth sides this prophecy has turned out
to be a rather accurate description of the way thatEEA Agreement has functioned so far. A
dynamic and uniform interpretation has been achiaweder the two systems to the extent that they
are parallel.

The impact of EU law and values on the Norwegian ¢l order

Under the EEA Agreement EU law and values have &adextensive impact on the
Norwegian legal system in areas covered by theeaggat, but also in areas that clearly fall outside
the scope of the agreement. EC measures have lmepdsed as Norwegian statutory rules and
presented to the Norwegian public as such. In aresisare covered by treaty obligations the powers
of the legislators to adopt different rules based values other than those found in the EEA
Agreement or the acquis communautaire, is almostaxistent or seriously curtailed as the legislator
may only change the rules when there has beenrayehia the transposed EU text, or Norway has
withdrawn from the Agreement, cfr Article 13%*

The surveillance mechanics that have been estatlishaccordance with the EEA Agreement
and the EFTA Surveillance Authority/EFTA Court Agreent also ensure that there is no departure
from the rules that are part of the EEA Agreemaeamdither in the transposition of the acquis
communautaire nor in its application.

Norwegian courts have to apply the law as adoptethb Parliament or the administration
when empowered to give regulations. When intemgethe rules that have an EEA background,
however, the judges have to utilize the same mstlasdthose applied by the EFTA Court and the
ECJ, and not the methods of interpretation thabtrerwise used by Norwegian lawyers. Most of the
acquis communautaire has been transposed to Nawéagal texts. This approach makes it difficult
for a Norwegian lawyer to determine whether thevigions in question originate from the transposed
acquis. This is particularly the case when the gpased acquis has been placed in a statute or
regulation that also contains provisions that heteational” origin.

There are notable differences in the manner in lwhégal texts are prepared and drafted in
Norway and in Brussels, and the method of integpi@t utilized in Norway in connection with an
“ordinary” statutory provision differs from the onmsed in Brussels and, principally by the courts in
Luxembourg, when interpreting EU law.

In Norway very often a committee is given the taskelaborate draft proposals for new
legislation or changes in existing legislation. Tipeoposals together with an explanatory
memorandum are sent to interested parties for doarments. The government then makes a proposal
to the Storting (Parliament) for a new statutetia explanatory text accompanying the proposed

16 Norway tried in a later case to raise the issugrifer to achieve a reversal of the opinion ofGoert, cfr. Karlsson against
Iceland, REC 2002 page 248, see especially paragi2® 30 where the court states that the Agreemet though it is not
directly applicable, may form the basis for liatyili

17 As mentioned previously the Norwegian Supreme €iuthe Finanger Il case found the governmentldiah a case
where a faulty transposition had resulted in loss.

18 See Schermers in Common Market Law Review 199ge §82.

19 Opinion 1/91.

20 An intended withdrawal has to be notified in wrifiwith at least twelve months’ notice.

21 Another possibility is to change the text to asshat it is in accordance with the text of thediive transposed.
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statute, the ministry will as a rule expound on th&pose of the proposals. Very often the
parliamentary committee that performs a preliminaading of the proposal, and on the basis of this
makes its proposal to the Storting, will give nigerpretation of the proposed texts — or of théstéxat
they will propose instead. Norwegian legal texts taditionally worded in a rather general manner
and the preparatory works play an important role Background for the interpretation of the adopted
legal texts. The purpose of a statute is only dooatly expressed in the provisions of the statisef

and Norwegian legislative drafting does not utilize concept of preamblé&s.

In connection with the transposition of the acghis Norwegian domestic legislative process
is often curtailed. Very often the appropriate Miry drafts a memorandum and elaborates the
necessary statutory provisions. Even though théeit on a hearing to interested bodies, the ffett t
the policy has been established through the aggeans that most of the comments will relate to the
actual wording of the Norwegian provisions. In th@ntext it should be mentioned that the wording
used by the EU in the acquis communautaire gegesptaking is more detailed than is the tradition
of Norwegian legislative drafting. In addition, HEyislative measures are often fragmented in the
way that they only deal with some of the issuesictwimay make it difficult for the Norwegian
legislative drafter — or Norwegian lawyers — toderstand their impact in full. Furthermore
Norwegian legal provisions that transpose the acqommunautaire have to be interpreted in light of
the preamble of the relevant EC measures as wétleaRindamental principles of the four freedoms
as the well as the rules established through thisppuidence of the EFTA court and especially the
ECJ. The necessity to adopt new — transposed sldéign within the time limits established for the
entry into force of an EC measure, may also makelapislative process more hasty than it would
otherwise have been, and the result may not allwayss well thought through as usual.

Norwegian judges have had to accustom themselvéisetaise of the Vienna principles on
treaty interpretation after the inclusion of ther@pean Convention on Human Rights and the UN
covenants on human rights as Norwegian®faMowever, the fact that EEA legal texts, with the
exception of regulations, very often have beenspased into ordinary Norwegian legal language, and
that the provisions of a statute may only partiéybased on an EEA text, causes special diffesulti
Often the lawyers representing the parties as agethe judges may have difficulties in perceiving t
different origins of an applicable law in a givemase. The extensively purposive method of
interpretation used by the Luxembourg courts atsal$ to create difficulties. On the other hand as
Norwegian legislation by tradition is generally wed, the Norwegian courts — especially the
Supreme Court — have customarily interpreted l¢gals in a dynamic way. But this method of
interpretation has become somewhat more difficidt the legislation transposing the acquis
communautaire as a rule is much more detailed.

Evaluation of the Norwegian experience

The issue of EU membership is politically difficutt Norway. So far there have been two
referenda on the question of membership, in 191894, and the majority of those voting, have
twice voted no. The present coalition governmenlttilsadopt a platform that moots the issue undil th
next general election in September 2009. UnderNbewvegian Constitution a vote in favour of
membership requires a majority of 3/4 of the memh®rthe Storting (parliament), and 2/3 of its
member must be present, cfr. paragrapf*93.

From a trade point of view the EEA Agreement is ami@ant to Norway as its main trading
partners are to be found in states that are mendjdize European Union. The fact that the Union
now has 27 members in Europe also makes it desithlalt Norway in many areas has laws and
regulations similar to those to be found in thearigj of other European states.

On the other hand the EEA Agreement is undemoceatit does not allow for participation
by the EFTA EEA states in the decision-making pssde relation to EC measures that are made part

22 |n the case of regulations adopted in accordarite emabling statutes, the administration ofterbetates the first draft,
but it is then submitted for comments to the irgézd parties.

2 Statute of 21 May 1999 nr. 39 on the strengthenfriye position of human rights in Norwegian law.

24 Another issue is whether this paragraph enablesvoto join the European Union at all. But in #wd this is mainly a
question of political will, even if the legal basisy be dubious.
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of the EEA Agreemerit The agreement contains a possibility to “veto” thelusion of an EC
measure in the EEA Agreement, but if that possjbidi used the EU side may suspend the application
of the affected part of the annex. The EFTA EEAestdnave thus far not yet used this possibilitg, an
it is therefore an open question how the EU sidereact. There are however now two directives that
certain sectors of the Norwegian society very sjhpmrgue should be “vetoed®.The government
has not taken a position yet, and it is unknownvbat extent there have been consultations on the
issue with Iceland and Liechtenstein. This is ngags as the EFTA EEA states must speak with one
voice.

Another difficulty is caused by the fact that thEAAAgreement was drafted on the basis of the EEC
treaties. The Agreement has not been revised iordance with the revisions of the treaty basis for
what is now the European Union, i.e. the Maastragreement, the treaty of Amsterdam and the treaty
of Nice. One difficulty of a practical nature isetmenumbering of the articles through the treaty of
Amsterdam. This causes difficulties when studying decisions by the ECJ as the references in the
EEA Agreement are to the old numbering. A more irtgu difficulty is the shift of emphasis of the
work within the Union. The EEA Agreement deals wittose matters that are covered by the first
pillar.

If — or when — a constitutional treaty were to lmopted by the EU Member States, the
difficulties caused to the upholding of the EEA Agment may prove insurmountable. Already the
changes in the wording of several provisions tteatehtaken place as a result of the changes in the
constitutional foundations of the European Unioeate serious difficulties in maintaining the
harmonious development and interpretation of the sywstems. One example here is the changes in
the provisions on free movement of capital aftee #doption of the EEA Agreement. The
interpretation of these within the EU may be infloed by the rules on an economic and monetary
union. Another is the impact that the rules on Eiizenship may have on the interpretation of the
provisions on free movement of persons. As mentlotitee mechanics established by the EEA
Agreement ensure a dynamic development of secoridgrsiative texts, but as there is no similar
procedure in relation to the agreement, it mayntkgjrate and create an increasing gap between the
two systems. To what extent this will endangerithemonious and dynamic interpretation of the EEA
Agreement remains to be seen. One option is topraethe provisions of the agreement in lightha t
new rules, but this is difficult, as the EFTA-EEAuntries are not bound in any way by these new
texts. The EFTA Court that has had to addressstheeia couple of times, has been reluctant to aiccep
that the new formulations found in the EU Treatwéha binding effect in the EEA Agreement
connection. But on the other hand the Court hasseiao interpret the obligations under the
agreement in the light of the new-formulated EUgex

Impact of EU law and values on the Norwegian legalrder in other areas than those covered by
the EEA Agreement

As the EEA Agreement only covers those areas thlainly to the first pillar of cooperation,
Norway has found it desirable also to make arramgesifor extensive cooperation with the European
Union within the third pillar. Most important in ith context is the Agreement concluded by the
Council of the European Union and Iceland and Ngrwancerning their association with the
implementation, application and development of ®ehengen acquis of 18 May 1999The
agreement is structured differently from the EEArégment, as it does not create any new special
institutions for the participation by Norway anckliend. Instead it opens for partial participation b
representatives from these two states in relevahtoEgans. However, the obligation to assure a
harmonious and dynamic interpretation and admatisin of the provisions of the acquis is as strong
under this agreement as under the EEA Agreememrt.Sthengen Agreement contains the possibility

2 As previously mentioned the Agreement providesttiier participation by experts in the preparatorycess, but after that
all influence has to be exerted through lobbyirntbesiof EU member states of EU organs.

% The Services directive, and the directive 2006/84he retention of data generated or processedrinection with the
provision of publicly available electronic commuatiions services or of public communications network

2'Under the Treaty of Amsterdam the Schengequisis an integral part of EU law, partly based onides 61-69 in the
Treaty of Rome and partly in the third pillar.
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for the EU to cancel the treaty on short noticdcéland and Norway do not fulfil their obligations
Even though the arrangements under the agreenmequée complicated, it functions according to its
purpose. Naturally this treaty has its impact omidmian legislative possibilities in the areas cede
by it.

In addition to the Agreement concerning the Scheragguis Norway has entered into several
traditional treaties with the EU in the third pillarea.

Concluding remarks

EU law and values have over the last twenty years dn increasingly strong influence in
Norway in spite of the fact that there exists arggrresistance to the European Union in the couhtry
is a paradox that Norway has declined membershipraktimes because that would diminish its
sovereignty, while at the same time it has accepitginational law arrangements under which the
Norwegian government and legislators have virtuablypossibility of influencing the policy adopted
by the EU Member States and the EU measures thaidapted to fulfil these policies.

It is questionable to what extent the EU side tdlwilling to revise the EEA Amendment to
bring it in line with a possible new Reform Trealfysuch amendments are not carried out, however,
the EEA project may disintegrate rapidfy.

28 One reason to uphold the present arrangemeneigath that the three EFTA EEA states, and espgdildrway, make
substantial contributions to the EU Cohesion futhe sum agreed for the five year period startiryM 2004 was 1167
million euros, 600 million Euros from all three EEBFTA states and 567 million Euros as a bilaterarvidgian
contribution. In connection with the enlargememiuding Bulgaria and Romania the amount for theatian of the current
EEA and Norwegian financial mechanisms was incrégel 39 million Euros.
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The EEA and Norway: A Case of Constitutional Pluraism

Tor-Inge Harbd

Introduction

The principle of direct effect has, together witle principle of supremacy, been perceived as
thefeature underpinning the constitutional charactéhe European treaties. Some have even gone so
far as to claim that the EC treaties, because edetltwo features, are to be perceived as more of a
constitution than an international treaty, a pahview that could clearly be contested. For, theai
of constitutionalism, at least in the thick sendearly entails other qualities than the EC poétyd
legal order can display for the time being. Oneld¢daven claim that one cannot take the claim of
constitutionalism seriously without referring tdfudly-fledged European federal state legitimated at
least by a pluralist notion of demos. The rhetdrmeerstretch became visible for some first in the
wake of the German Maastricht judgement and adedstions, and notably more realistic approach,
was launched. This approach has also been reftored constitutional pluralism, which basically
suggests that the EC basic legal document stillrhasy qualities that can be best categorised as
classical international law. Constitutional plusaii implies settling for a permanent equilibrium
between a constitution and treatyanewheterarchical rather than hierarchitsdal order— with all
the implications that would have, most prominentiy, the relationship between the EU and the
member states, including the relationship betwhemational courts and the ECJ.

The ambition of this paper is to discuss possildastitutional features of the European
Economic Area (EEA) agreement, more preciselyréoeption of the principle of direct effect by the
Norwegian Supreme Court. It will be argued that thason why the Court has not taken on the
principle of direct effect is not first of all due the different legal regimes of respectively HieA
and the EU. The reluctance to take on the prin@phiirect effect must be found elsewhere, nanely i
the Norwegian pragmatic concept of law, which imtbias bearing upon the institutional design of the
constitution as well as the protection of rightsthe following I will first give an introductiorotthe
EEA agreement with specific reference to the ppleciof direct effect. Thereafter, | will assess the
Norwegian Supreme Court’s reluctant approach topgtieciple and indicate possible conceptual
explanations based on a theoretical and empiriabbeation.

The reception of the EEA agreement in Norway
The rationale

The EEA agreement was created with the purposetehding the single European market
into the European Free Trade Association (EFTA)ntdes without the EFTA countries having to
become members of the EU. Thus, the EEA agreeniatsdfrom the EU-treaties on many aspects,
the main underlying premise for this discrepancyndp¢he fact that the EEA is an intergovernmental
cooperation, constructed as a regular agreemerar unigtrnational law, whereas the EC law is not —
at least not any longer. Because although ther@igieaties which found the basis of the Community
clearly also could be characterised as treatieegiilar or classical international law, it is brlyad
recognised that there has been a developmentfetyal basis, which implies a departure from this
classical approach of international lawThis process, which has been referred to as
constitutionalisation of the EC treaties, has bieilitated by an activist European Court of Juestic
which has spelt out the principles of suprenianyd direct effeétrequiring that they must be read into
the founding treaties of the Community.

* Researcher, Department of Law, European Univehsgtjtute (ltaly)

! Note the parallel perception of the EU polity dederation (Bund) as an equilibrium between a edefation and a federal
state.

2 In case 26/62 [1963] ECRMan Gend en Loote ECJ refers to a “new legal order”.

3 Case 6/64 [1964] ECR 588psta v. ENEL.
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The very rationality of the EEA treaty was thustttiés supranational approach should not be
copied, if it was the EFTA countries might as wedtcome fully fledged members of the Community.
The EEA agreement was an intergovernmental treatyhich the notions of statal sovereignty and the
dualistic approachto international law was not to be altered as msequence of accession to the
treaty, or at least this was the intention. Howgadtready in section 2 of the act implementing the
EEA agreement into Norwegian legislation the ppieiof supremacy is recognised for the main parts
of the EEA agreement. What is importanhawvand by whom the principle of supremacy is stalied.
the case of Norway, then, the supremacy clausadsdown in the implementation act passed by the
Norwegian legislator. In the case of the EC, anvesttCourt created the principle of supremacy
through its jurisprudencealthough one clearly could argue that the prircipf supremacy was
somehow enshrined in the founding treaties, ans tod really a result of judicial activism. Regagli
the supremacy of EEA law the Norwegian Parliameatlenthis decision through the implementation
act; thus, it could be argued that the principls@fereignty and dualism has not been infringeth wit
in the latter case.

There are indications that a constitutionalisatbthe EEA-treaty might also be in progréss.
According to the EFTA court, the EEA Agreement @& merely a regional treaty under international
law. The Court stated iBveinbjoernsdoettirechoing the ECJ iWan Gend en Lo8ghat the EEA
Agreement is an “international treatyi generiswhich contains a distinct legal order of its owlt’is
“less far-reaching than under the EC Treaty, batgbope and the objective of the EEA Agreement
goes beyond what is common for an agreement undgicpnternational law®,

The dynamic nature of the EEA agreement

The jurisdiction of the EFTA court is defined inetlsecond paragraph of article 31 of the
Surveillance and Court Agreement (SCA), which stalat if a state concerned does not comply with
a reasoned opinion of the ESA, the latter may bifiegmatter before the EFTA court, and in art. B2 o
SCA, that the EFTA court shall have jurisdictiondntions concerning the settlement of disputes
between two or more EFTA states regarding the pné¢ation of application of the EEA agreement,
the Agreement on a Standing Committee of the ER&ges or the Surveillance and Court Agreement
itself. Art. 35 SCA states that the EFTA court sthalve unlimited jurisdiction in regard to penadtie
imposed by ESA and articles 36 and 37 of SCA. Furtiore, the EFTA court shall have jurisdiction
in actions brought by an EFTA state, or any naisedl or legal person, against a decision of the ESA
or a failure on the part of the Surveillance Auttyoto act in infringement of its obligations undée
Agreement. In such matters as described here, tmtr&cting States follows a ruling to take the
necessary measures to comply with the judgementseoEFTA court, i.e. there is a legal obligation
for the EFTA states to follow the EFTA court rulndgf an action taken by an EFTA state, which
triggered the decision of the Surveillance Authgri$ found by the Court to be in accordance whit t
EEA treaty, the decision by the Authority shalldezlared void.
Reaching further than the obligations under the Edgpeement, art 34 SCA states that the EFTA
court shall have jurisdiction to give advisory dpims on the interpretation of the EEA agreement.
This procedure is modelled after article 234 EC mghihe ECJ has jurisdiction to give preliminary

(Contd.)
* The most well-known cases regarding direct eftédC law is case 26/62 [1963] ECRMah Gend en Lodsegarding the
direct effect of treaty provisions and case 41//@7@] ECR 1337\(an Duyn v. Home Offigeegarding the direct effect of
directives.

5 The core of the dualist principle has constitugiostatus in Norway. This follows from section 1teé Constitution, which
states the independence of the nation state, amtaeaarticles that endow the legislative powerthte Parliament. This
entails that if all international law shall be ditly effective in Norwegian law, one would havedwange the constitution,
e.g. Torkel Opsahl, "Noen sider av problemet onrgang til et "monistisk” system i NorgeNOU 1972 16 p. 99-112.

5 Costa v. ENEL, op. cit

" Baudenbacher C. (2003) "Facets of an EEA Conititat Order” in Colneric, et al (eds)ine communauté de Droit,
Festschrift fuer Gil Carlos Rodrigez Iglesi&erlin, Berliner Wissenschafts Verlag, p. 343-59.

826/62 [1963] ECR 1.

® Case E-9/9Fral Maria Sveinbjoernsdoetir v The Governmentaefland(1998) EFTA Ct Rep 97. In this case the EFTA
court established the doctrine of state liabildy fion-implemented directives in EEA law with refiece to the homogeneity
objective of the EEA agreement but also, as quabexve, thesui generischaracter of the agreement, which reaches further
than International law, but nnot as far as EU [@ie parallel ECJ decision is case C-®0Francovich and Others v Italy.
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rulings concerning the interpretation of Communéwy upon requests by the Member States’ courts.
The main difference between the two procedurekasthe ECJ ruling in this case is binding for the
member states, whereas the EFTA courts decisiootibinding on the EFTA states. Nevertheless, the
Norwegian Supreme Court Finanger Ihas held that the advisory opinion of the EFTA tooust be
perceived as a particularly weighty argument tocbesidered by the Supreme Court. This clearly
follows from the reasoning behind the erection leé tourt in the first place, namely to secure a
homogeneous interpretation and application of tB& Bgreement. In addition the Court pointed to
the fact that the EFTA court had particular knowledaf the area and therefore had special authority
in the casé? However the Supreme Court at the same time magledt that the EFTA court is not
provided with the exclusive right to interpret tBEA agreement in relation to the EFTA states. The
Norwegian Supreme Court regards itself both forynalbmpetent and substantially qualified to
interpret provisions of EEA law. In tHéinanger | case the Court thus stated that the national €ourt
do not only have a privilege, but also a duty teeas independently the EEA agreement. However, it
could be claimed that the Supreme Court has setetiigrements to diverge from the opinion of the
EFTA court so strictly that in practice there ist much room for manoeuvring. In a more recent
judgement the Court stated, with referencd-itwanger | that it would take a lot for the Supreme
Court to depart from the EFTA Court’'s understandaigthe EEA provisions, especially in cases
where Community law/ EEA law is both specialised daveloped’

The status of ECJ case law as precedents and fet aquis communitairés reflected also
in the EEA agreement art. 6 which states that tie@igions of the agreement, in so far as they are
identical in substance to corresponding rules ef HC treaty, shall, in their implementation and
application, be interpreted in conformity with tleéevant rulings of the ECJ given prior to the dafte
signature of the agreement. ECJ case law subsetpuéhnis date is not binding on the courts of the
contracting parties. However, this does not limi EFTA court, or for that matter, the Norwegian
Supreme Court from referring to ECJ case law diterldate. The distinction in art 6 EEA between
cases before and after the signatory date of the &gfeement is blurred since the Supreme Court
clearly has also to take into consideration lateciglons by the ECJ in order to fulfil the overall
requirement of the EEA-agreement, namely legal lgameity.

The principle of direct effect

The principle of direct effect is perceived as ammportant constitutional feature of EC law
since it gives the EC treaty provisions, and algectives, direct applicability for individuals. €h
acceptance of the principle implies that the siateircumvented together with the principle of
sovereignty and dualism. Norwegian citizens aredady bound by the EEA treaty provisions since the
provisions are implemented into Norwegian law. Baee is the case for thequiscommunitaire-
regulations and directives — that is made parhefdgreement. However, directives that are merely
taken on by the EEA Committee are only binding loe Norwegian state and directives that have not
yet been decided upon by the Committee are nelilmeling for the EEA states nor their citizens.
Nevertheless, whether a directive does have daiett for EEA citizens of Norway was discussed
thoroughly by the Norwegian Supreme Court in Biganger | case. The case concerned whether a
passenger in a car, Ms. Finanger, should receiVedmpensation from the insurance company for
the injury she had suffered in a car accident. Agiog to Norwegian law, the compensation from the
insurance company was to be reduced since Ms Fémdagew or must have known that the driver
was intoxicated by alcohol. The directive did natk® this distinction, which meant that Ms. Finanger

10 Rt. 2000: 1811 —Finanger | ‘Uttalelsen fra EFTA-domstolen er radgivende...Betnebaerer at Hoyesterett har
myndighet og plikt til selvstendig & ta stilling tivorvidt og i hvilken grad uttalelsen skal leggéggrunn for Hgyesteretts
avgjgrelse. Men jeg finner samtidig at uttalelseh titegges vesentlig vekt. Dette fglger etter mianing allerede av den
omstendighet at EFTA-statene i samsvar med E@3eavtatikkel 108 nr. 2 ved inngaelsen av ODA-aviahar funnet
grunn til & opprette denne domstolen, blant arorediind frem til og & opprettholde en lik fortolkgiog anvendelse av E@S-
avtalen. Ogsa reelle grunner taler for dette. Ritisbruken innen E@S-retten kan avvike fra derjorade. Dette gjgr at
EFTA-domstolen med sin seerlige kunnskap bgr kuttadelseg med betydelig autoritet’ (p. 1820).

11 Rt. 2004: 1474 Paranova "Etter min mening skal det meget til for at Hagestt skal fravike det domstolen uttaler om
forstdelsen av de E@S-rettslige bestemmelsene..gsg@dliet omréde...hvor EU/E@S-retten er spesialisgrutwiklet”
(avsnitt 67).
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would receive full compensation in the concreteecdsthe relevant directive on Motor Vehicle
Insurance had been implemented correctly, andnaltisely, if the directive was given direct effeét.
large dissenting minority of the Supreme Court washe opinion that the relevant Motor Vehicle
Insurance Directive should be given direct effaaganing that it would clearly prevail over national
law. This despite the fact that direct effect instltase concerned a directive that regulated a
relationship between two private parties — an iasce company and a person insured by this
company. The gquestion was thus whether the direstiould be given horizontal direct effect and not
vertical, the former not even recognised in EC lalWwe majority found, however, that the directive
should not be given (horizontal) direct effect sinthis would obviously be in breach of the
intergovernmental character of the EEA agreemedtthns, in effect, passed the ball over to the
legislator.

In the subsequeriiinanger I1'? the Supreme Court awarded Ms Finanger state itiahiith
the reasoning that the Norwegian State had notemehted the same Motor Vehicle Insurance
Directive correctly. Awarding Ms. Finanger statabiility in this case has been perceived as a large
step in the direction of accepting the principledokct effect, if not formally, at least in effesince
there is a link in EC law between the principledotct effect and state liability. The question could
be raised of what the Norwegian Supreme Court wdoldn a case where vertical direct effect of a
directive was claimed by one party. Would the Caalsp in that case pass the ball over to the
legislator, or would it, assuming that state ligpilwould be granted to the party anyway, with
reference td-inanger ll, give the directive direct effect (provided of cseithat the directive fulfilled
the criteria for having direct effectf?Granting a directive direct effect would be mdnart a matter
of efficiency. Surely it would in many cases beraag advantage for the party involved to be granted
the right according to the directive rather thampensation through declaring state liability fatfiee
to implement the act.

Constitutional and legal conceptual implications ad explanation

The different approaches in regard to the princidlelirect effect, as described above, can
clearly be explained by a reference to the diffetegal basis of the two treaties. But this congtis,
in my opinion, only part of the explanation. Fotthaugh the founding rationality of the EEA
agreement was to create an intergovernmental atteento the Community (this rationality being
highlighted through the reluctance of the Norwedsapreme Court to take on the principle of direct
effect) there is, on the other hand, no provisiotthie treaty actually hindering the EFTA state tour
from embracing the principle. There is, more cotadye no provision in the EEA agreement that
states that the EFTA state courts are not to gliaett effect to directives, which have been acespt
by the EEA committee but not yet implemented by tlespective national parliaments. The
homogeneity clause would on the contrary endorsh an idea. The reason for the reluctance of the
Norwegian Supreme Court to take on the principldigdct effect must thus be found elsewhere. The
obvious answer is the claim of sovereignty, whiglthie other leading idea of the EEA agreement, as
noted above. The idea of sovereignty is often linkethe idea of parliamentary sovereignty, meaning
here that the Norwegian parliament is the onlytiegite authority that can make decisions regarding
Norwegian citizens’ rights and duties. However, caa question whether this idea of parliamentary
sovereignty amounts to more than a formal requirgnadl the time there is a strong overarching

12 Rt. 2005: 1365Kinanger II).

13 Graver, Hans Petter (2005) "E@S, suverenitet aijess ansvar for manglende gjennomfgring — kommeiita
Hoyesteretts dom 28. oktober 2005 Finanger IINyit fra privatrettennr 4. The doctrine of state liabilty in the EEA
agreement was, as noted above, first establishedebiZFTA court ifSveinbjoerndottiop.cit. and restated in Case E-4/01
Karlsson mot IslandREC 2002 s. 248. In the latter case the Norweg@arernment used the argument as indicated above —
the link between state liability and direct effectEU law — in order to convince the EFTA courtvindicate its decision in
Sveinbjoernsdottiwithout success. However, after the Norwegian &umer Court had stated the sameFinanger Il it
accepted the doctrine of State liability.

4 In Finanger Ithe majority of hte Supreme Court held the po#sitipen for the direct effect being applicableowever, it

is most likely that the Norwegian Supreme Court ldalecline to give a directive direct effect wheregsured on this point,
one of the reasons for this reluctant approachgoexplained below.
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political commitment to abide by the treaty. Theveseignty claim has, however, a deeper
constitutional and legal conceptual connotationictviwill be here discusséed.

According to the Scandinavian realist concept wf4as is the case for the positivist concept
of law, the judges cannot legitimately base thailgiments in hard cases on some notion of fairness o
justice or some other dimension of moralifyn this respect the realist and positivist conazfptaw
are both contrary to the liberal concept of lawetsborated by, for example, Ronald Dworkin.
Judgments concerning values such as what is judt faim belong, according to the former
understandings of law, to the political sphere ahduld be taken by politicians in democratic
representative assemblies. This means that theigugiwithin the realist or positivist concept afat
would have to legitimate their decision with refeze to something other than a normative version of
the common good. Judicial decisions in both thdisteand positivist concepts of law would, for
example, be legitimate to the degree the courts tekthe role of the Montesquieuian mouthpiece of
the legislator’? This could be referred to as the empirical versibthe common good, meaning that
the court would rule in accordance with the intetation of law, which is according to the will dfet
legislator, and also the established institutidns.

According to the Norwegian pragmatic concept of lawwhich can be perceived as a
deviation of the positivist and realist conceptlaiv —the law is perceived in close connection to
reality, which the law in the concrete case is tatijng®* This means firstly that judges are given a
certain discretion to make decisions in hard casels secondly that this discretiprima faciais not
necessarily bound by reference to some naturaplanciples of individual or minority rights nor to
the utility-informed will of the legislator. Ratherthe judges have the discretion to decide
independently of these two major branches of naumaheory according to what they deem produces
the best result or consequence of the judgemens discretion is materialised and rationalised
through a legal methodological feature — a factorthe sources of law — referred to as real
considerationsréelle hensyn Reelle hensyis the legal methodological explanation providdaew
judges under a pragmatic law regime have the disar¢o rule either way. Thuseelle hensyrcan
provide legal methodological explanation both wietges rule in favour of individual rights and
public policy, as we shall see below.

Reelle hensyeecures a dynamic interpretation of the law aedethy the law’s adaptability to
the changes in society. True, it has a utilitaflamour to it since it is the reasonableness ofrdilt
which is the decisive factor in determining andtiegsing the consequences of its application, &ath
than any supra positive predetermined principlega$oning. Nevertheless, it provides the Coutt wit
a potential instrument with which it could, andfatt has, utilitised to quash acts by the legisl&to
Decisive for the categorisation of the pragmati¢hadological concept akelle hensyras closer to a
non-positivist (naturalistic) than a positivist cept of law is whether its interpretation “respects

15 |f the concept of direct effect would breach thealistic approach to international law, it woulgalbreach with the
constitution all the time the dualist principlepierceived as enshrined in article 1 as noted abidowever, inFinanger | as
noted above, the Supreme Court nevertheless helgdhsibility open for the future recognition o€ tprinciple of direct
effect which clearly indicates that the legal diir is unclear on this point.

16 Ross, Alf (1953)0m ret og retfzerdighe@On Law and Justice), Copenhagen, is a promingmoreent of Scandinavian
legal realism.

" This is often referred to as the separation thésisthe separation of law and morality. Howewgording to Joseph Raz
the standing of the separation thesis is not asgtin positivist legal theory as some would clas@ePractical Reason and
Norms Oxford 1995. The Norwegian variant of Scandinaviaalist legal theory, as elaborated by TorsteikhBff does
not, arguably, distinguish as clearly between lan morality as the realist concept of law, seeef@mple, Rune Slagstad,
“Norwegian legal realism since 1945” 8tandinavian Studies of L&8% (1991) p. 215-233.

18 Dworkin, Ronald (1977)Taking Rights SeriouslyCambridge: Harvard University Press, s. 22: “I ea‘principle’ a
standard that is to be observed, not because limaMance or secure an economic, political, oretatisituation deemed
desirable, but because it is a requirement ofgesir fairness or some other dimension of morality.

19 See Montesquieu'Spirit of the Laws

20 see Hart's "rule of recognition” as an importagature in his concept of law in (1961/1994)e Concept of LaywDxford:
Oxford University Press, 2. ed.

21 Eckhoff, Torstein, "Realisme’ og 'idealisme’ ittsvitenskapen (“Realism” and “idealism” in theeswie of law),Jussens
Venner 1954, p. 37; See also, Slagstad, Rune op.cit.

22 This would not mean that the legislative act isrded invalid as such, but rather that it is notiegdgdn the concrete case,
i.e. that the textual understanding of the legigaact is deemed to weigh less than the real derafions.
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secures some individual or group rigfit’lf, on the other sideeelle hensyris interpreted by the
courts in a way that would secure the will of tkegislator by, for example, “improvement in some
economic, political, or social feature of the conmity'%*, clearly the concept comes arguably closer
to the positivist understanding of the law.

Whereasreelle hensynjn the beginning of the #0century, was given an individualistic
interpretation, meaning the Supreme Court utilitexa order to protect the individual against witat
considered would be an unreasonable result indherete cas&, this was to change in the wake of
the introduction of utilitarian political theoretikthinking leading to the erection of the intertienist
social state. Thus, in the last fifty yeaeelle hensyrhas been interpreted in a collectivistic way
supporting the intentions of the legislator, angstthe rights of the collective, rather than tights of
the individual’® This implied at the same time that the SupremeriCas taken on the role of “deputy
legislator’?’ what the former chief justice of the Norwegian @Bupe Court Carsten Smith has
referred to as the Court having a “political funoti.?®

It should be noted that Smith more recently has e of the most prominent spokesmen
for the protection of human rights and in this osetion also defended a stronger position for the
judiciary in protecting these right3.Seen in this light one would think his suggestibat the
Supreme Court has and must have a political funatiast imply something else than being “deputy
legislator”. As guarantor of human rights the rofethe Supreme Court would rather have to be to
secure that acts passed by the legislator — “nofnpelicy” — are in accordance with human rights —
what Dworkin refers to as “norms of principle”. “lRizal function” in this context must refer to the
fact that the Supreme Court will potentially pratethervaluesthan those promoted by the legislator.
These other values could require that the couttrpreted the Norwegian Constitution differently
than it has done previously.

But although the Supreme Court, according to Snvithiild have to play a decisive role in
guaranteeing individual rights according to a l@demderstanding of the constitution this approiach
moderated by the fact that the Court has taken pragmatic, relativist understanding of rigfftdn
Klgfta®* the Supreme Court introduced the “preferred pasiprinciple” into Norwegian law’ The
Supreme Court stated in general terms that it wgivd rights regarding personal liberty and segurit
more weight than economic rights, when reviewing ¢bnstitutionality of legislative acts. The Court
has repeated the principle in many subsequent ¥asesthus it could arguably be regarded as having
constitutional standing.

In the case the “preferred position principle” wabalso influence the “presumption principle”
as partly suggested by the Supreme CouFitranger |*° it could found an argumentative basis for

2 Dworkin, Taking Rights Seriouslpp.cit. pg. 82.

24 «| call ‘policy’ that kind of standard that setsitoa goal to be reached, generally an improvenerstoime economic,
political, or social feature of the community (tlygbusome goals are negative, in that they stiptla&tesome present feature
is to be protected from adverse change), DworkmpgciDs. 22

% Rt. 1916: 648RBidragspliktdommen

% This has particularly been so in cases regardimy@enmental regulation in the last 30-40 yearstistg with Rt 1970 s 67
(Strandlovdommen

27 Op.cit. Dworkin,Taking Rights Seriouslpg. 82. According to Dworkin this would be thgéé positivist approach.

28 gmith, Carsten (1982) "Hgyesterett — et politisgam?” Department of Private Law, University of @s$tencilled series
No. 85, p. 14f: “One should in my view to a greategree than is usual in Norwegian legal literatesognise the fact that
the Supreme Court has [and] must have a politigadtion”.

29 Smith, Carsten (2006) "Bar menneskerettigheteyres i var grunnlov?]ussens Vennenr. 4, s. 235-247.

30 Smith, Carsten (1975) "Domstolene og rettsutvidin®, Institutt for privatrett stensilserjeNr 23, Juridiske fakultet, Oslo,
s17.

8L Rt. 1976: 1.

32 The principle was originally invented by the USpSme Court in the aftermath of the New Deal polifyPresident
Roosevelt.

33 Rt. 1996: 1415 Rorthen; Rt. 1996: 1440 Thunheiny;, Rt. 1997: 1821juuskjennelsen Rt. 2002: 1618 Boot-boys;
dommer avsagt 23. september 200@nGtefesteloven

34 Smith, Eivind strongly opposes this interpretatiseeHgyesterett og folkestyr®slo 1993.

35 A directive that has been adopted by the EEA cdtemibut which is still not implemented by an afcparliament would,
although not given direct effect, nevertheless éngportant factor that the courts would have tetanto consideration
when interpreting the Norwegian body of law. Thidldws from art. 3 and 6 EEA which obliges the d¢euo interpret
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the Supreme Court’s more reluctant approach t@timeiple of direct effect. For the EEA agreement
is first of all about the four economic freedomgyiet, although one might disagree with the ECJ’s
categorisation of these as fundamental rightevertheless are more related to economic rigtats t
rights protecting personal freedom and securityis Tould at least partly explain the fact that the
Supreme Court takes a more restrictive approactth@nFinanger | case, regarding the EEA
agreement, than, for example, in thekyldspresumpsjonsdomm&n regarding the presumption of
innocence laid down in art 6 of the ECHR implemdnite Menneskerettslové) the latter clearly
about personal freedom and security. Both impleatent acts (the EEA act and the Human Rights
act) include a provision stating the respectivésastipremacy over conflicting legislative &éts
Furthermore, in both cases a clear legislative iprow backed up by a supportive statement of
intention by the legislator were at hand. And ithbcases the legislator had assumed that the ahtion
provision was in conformity with the relevant imational obligation. Thus, in both cases the
Supreme Court stated correctly that it was nofritention of the legislator to regulate in confieith

the relevant international obligation. Nevertheleshereas the Court iRinanger | refrained from
giving priority to the EEA directive implying that did not give it direct effect, the Court in the
innocence presumption castated that the relevant ECHR provision, art. ®f Zhe Human Rights
act, was given priority over the conflicting legisl/e act. One of the explanations of the different
approaches could be the influence of the “prefepesition principle” related to constitutional lam

the “presumption principle” related to internatibaw. There is, however, a problem with using
Uskyldspresumpsjonsdommisere, namely the fact that we are probably compaapples with pears.
Because, whereas in the caseFofanger |the Court was dealing with a directive, which wex
implemented into Norwegian law, ibskyldspresumpsjonsdomménwas dealing with a treaty
provision already implemented in Norwegian law. He@r, there are many other examples which
better show that the Supreme Court is giving noplémented human rights law a preferable position.
This has been thoroughly elaborated on by CarsteithS’

From the abovementioned we can conclude that am afleights as “trumps” will probably
not be a very convincing argument for either thevidgianStorting (Parliament) or the Norwegian
Supreme Court to take on the EU law principle oécli effect. Since it is the Supreme Court and not
the Storting that sits on the key feature of the pragmatic ephof law, namely the methodological
notion ofreelle hensyf' it is plausible to assume that if the EFTA coartthe ECJ, took on the same
methodological approach that the pragmatic cona&faw prescribes, it would be “less risky” for the
Supreme Court to accept the principle of direcedff The presumption is th&tortingets“will”
would be taken seriously into consideration (assquibed in the pragmatic approach) when the
directive is interpreted by the respective courts.

Both the ECJ and the EFTA court tend to interpegil texts contextually and teleologically
(purposive interpretation) securing more dynamigmthe law than a text-bound and historical-

(Contd.)
Norwegian law in loyalty and conformity with EEAWa(prinsippet om direktivkonform tolkning). A sirait principle exists
in EU law. InFinanger Ithe Supreme Court stated that the principle odltyyand conformity does not go further than the
principle of presumption, which reads that Norwediaw presumes to be in conformity with the inteiorzal treaties that
are binding for Norway.

3% The ECJ has referred to the four freedoms as fuedal rights: "It should be borne in mind that firinciples of free
movement of goods and freedom of competition, tegretvith freedom of trade as a fundamental righet,general principles
of Community law of which the Court ensures obseced, case 240/8Brocureur de la Républic v. ADBH[1995] ECR
531. This view has been citicised by, for examfleCoppel and A.O’Neill (1992) “The European Couafrtlustice: Taking
Rights Seriously”, 2€MLRev 669.

37 Rt. 2005: 833Yskyldspresumpsjonsdommen (innocence presumptia))ca

38 Menneskerettsloven (Human Rights Act) av 21. m&ih1999.

39 Human rights act, 21 mai. Nr. 30. 1999 § 3: "Besteelsene i konvensjoner og protokoller som er ne@2 skal ved
motstrid ga foran bestemmelser i annen lovgivnifigZA act, 27. nov. Nr. 109. 1992 § 2: "Bestemmeidev som tjener til
a oppfylle Norges forpliktelse etter avtalen, skallfelle konflikt g& foran andre bestemmelser soegulerer samme
forhold.” As the text reveals, there is an impottdifference between the two “supremacy” paragraplsnely, that the
former would also open up for direct effect of flespective human rights conventions, etc, whereadatter, as noted
above, does not.

40 Carsten og Lucy SmitiNorsk rett og folkerette(Norwegian Law and International Law), Oslo: Uniitetsforlaget 1982,
2. edition.

“1 This in contrast to the Hartian concept of laweveéhthe Parliament is the subjectwie of recognition
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purposive (originalist) approach would. One couaim that this approach bears some resemblance to
thereelle hensyrargument in that it opens up the idea of takirtg oonsideration other aspects than
the provisional text. However, this is apparentlyene the similarities end. For the teleological and
contextual approach of the ECJ, for example, costaither considerations than the Norwegian
pragmatic version ofeelle hensynFirst of all the ECJ tend to pay less attentiorine “will of the
legislatory” than the Norwegian courts do, or atstehave done for the last 50 years, as noted above
This is perhaps not surprising as thevaux préparatoire®f EC law are scarce, not least due to the
fact that the EC legal acts in many cases areudt i@fshighly complex bargaining processes inclgdin
major features of log-rolling and horse-tradingdwoing unexpected and sometimes also inexplicable
outcomes. And most importantly, the Courts do ratehthe same strong incentive to pay such close
attention to the will of the legislator as long iass not or at least only marginally democratigall
legitimate. The ECJ therefore takes the “whole extitto a greater degree into consideration when it
interprets EC-legal acf$. This interpretive approach clearly opens up fatigial activism of a
qualitative and quantitative character, which i$ kiwown to the Norwegian legislator loyal courts.
Second, theeelle hensynwhich the ECJ would promote are clearly influenbgdthe rationality of

EU cooperation. Thus, important for whether a deniss to be characterised as plausible or
promoting a good result would typically be whetties result promotes efficiency and homogeneity of
EU law. Since EU law is predominately about thelitation of the four freedoms, this would most of
the time imply that the result would be in benefithe person, at least the legal (economic) person
True, efficiency might be a feature taken into édesation by Norwegian courts as well, for example,
when deciding in accordance with what could be giged as an efficient environmental policy. But
this is rarely an argument the Norwegian courts ldiatse when arguing in favour of individual
(economic) rights. There are also other interpeepivinciples of EU law. Thus, besides forming part
of principles of administrative legality, which tleurts can utilise when reviewing national norms,
both community norms, the principles of proportidgalegitimate expectations, non-discrimination
and transparency can also serve as interpretivéeguior the EC¥ Utilitised either way, these
principles could also constitute an obstacle tdégeslative machinery of the Community, and thos,
effect, protect the individual from infringementishis private (economic) space.

It has been held thakelle hensynnform the ECJ when deciding whether the invocad
the exemption clause, public considerations (“afineehensyn”), in various articles of the treaty can
be justified®* Public considerations have, as noted above, irddrthe interpretation agelle hensyn
in the last decades, so in this respect there ntightome similarities. However, the application of
reelle hensynmply something else when it is utilised to jugtthe invocation of the exemption
clause. It implies thatreelle hensynis to be considered a “source of laprinciple’
(“rettskildeprinsipp”) rather than a “source of lavw‘rettskilde”), determining how different
arguments (sources of law) are to be balanced apmstgeach other. Truegelle hensyns, according
to Torstein Eckhoff, also utilitised this wAyBut in this paper we are concerned with the wiilis of
reelle hensymas source of law which can potentially form theibaf a legal rule.

It has been claimed that the concept of legal pedigm includingreelle hensyris losing
momentunt® One of the reasons for this is the fact that tbeakgian courts have to adapt other legal
methodologies when solving cases that have impicatfor EEA law or human rights. The general
trend is that the law tend to be more formalistieaming, for example, that not only rights, as ia th

42 »Rather than adopting a narrower historical-puip@sipproach, the Court tends to examine the wbaoigext in which a
particular provision is situated — which often itwes looking at the preamble to the Treaties orélgéslation — and it gives
the interpretation most likely to further what eurt considers that provision in its context waseal to achieve. Often this
is very far from a literal interpretation of theehty or of legislation in question, even to thesexbf flying in the face of the
expressed language”, Craig and de Burca (2B04).aw, Oxford: Oxford University Press, p.

%3 Craig and de Burca (200BC Law Oxford: Oxford University Press, p. 371.

4 Arnesen, Sejersted, et. al. (2008 S-retf Oslo: Universitetsforlaget, 4 utg. s. 221.

45 Eckhoff, Torstein (2002RettskildelzereOslo: Universitetsforlaget, 5 utg. chap. 14 Idalfi, although Eckhoff uses
different terms, respectively "rettslige vurderinggr the principle and "reelle hensyn” for thewsoe.

46 Graver, Hans-Peter (2007) “What care these rodoerthe name of king? To cabin! Silence! Troubtenot: Community
Law, Judicial Activism and Liquid Rules — an EEAr§ective” in Baudenbacher and Bull (edsyropean Integration
through Interaction of Legal Regimgs 99-131.
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ECHR, but also legal principles developed by trepeetive courts (ECJ and ECtHR) tend to play a
more important role when the Norwegian courts aeiding upon cases in the respective fields. In
EU law principles such as non-discrimination, prbjomality and legitimate expectations tend to play
an important role in relevant cases. The more foredal meaning of this is that the law as expressed
by the courts is not legitimate by merely a refeeeto institutional authority, be it that of theucth
which on any account has been limited in the Noraredegal tradition, or the parliament. The law,
whether it appears in statutes or in the judgmefitise courts, has to be additionally qualifiecbnder

to be perceived as legitimate, more concretelfai to be in accordance with for example human
rights, and in case of the EU, arguably, in acaocdavith the court made principles referred to &ov
The bottom line is that a more formalist approamttds courts to be clearer and more categorical in
their argumentation than is the case when coukesagragmatic more discretionary approach.

The Supreme Court has gone even further than gsupmption principle opens up in the case
of the ECHR, since it has stated that it will use methodology of the ECHR when interpreting
provisions of the ECHR. The reason for this is obgly to secure a homogeneous interpretation of
the conventiort/ However, the Supreme Court has been careful it pot that Norwegian courts
shall conduct an independent interpretation of ghavisions of the convention and also that the
Norwegian court shall take into account value adbergitions which found the basis for Norwegian
legislation and legal interpretati8h The fact that a similar statement is not madeeiyard to the
interpretation of the EEA agreement could be taksnan indication of a deliberate wish of the
Supreme Court to differentiate between the twogmaies of rights based on the preferred position
principle. However, one cannot hide the fact the kegislator has had a certain influence on the
Court's stand in this case. Thus, according to diseussions prior to the implementation of the
convention in the Human Rights act, the legislatbesrly stated that it was their wish and intévat t
the Courts should interpret the convention in canfty with the methodology of the ECHR.A
similar methodological approach was not as cleatisgted in the discussions regarding the
implementation of the EEA agreement, which alsoewpiths a political wish to differentiate between
the two categories of “rights” (including freedom$he EEA agreement’'s homogeneity clause art. 6
is arguably not concrete enough in this respect.

There are indications that the EFTA court has reisegl the legal pragmatic approach of the
Norwegian Supreme Court and the intrinsic relatigmbetween the judiciary and the legislator, thus
turning the tide of influence the other way aroummdthe Wilhelmsen-cas® for example, regarding
the Norwegian prohibition against selling beer watthigh alcohol content in other places than the
Vine monopoly, the EFTA court did not only conclutdfat the prohibition was proportionate with
reference to the principle of proportionality eledted by the ECJ. It went further and assessed the
reasonablenessf the measure. Reasonableness is the doctringhhaNorwegian courts are using
when justifying legislative or administrative asfs-a-visthe individual and is thus reflective of the
pragmatic concept of law. Reasonableness is amattee to the proportionality principle, whichas
court created general principle of EU |&WTrue, reasonableness and proportionality do ovenda
some degree. What is interesting is that the EF®Artcis referring to the terminology of the
reasonableness doctrine so explicitly. This coulticate that the EFTA court is willing to use the
Norwegian court made doctrine rather than the E&Jentloctrine when assessing Norwegian cases.

47 Rt. 2000: 996 and Rt. 2002: 557. This was alseymed by the legislator when the act was enacted.

48 Rt. 2005: 833, avsnitt 45: “ved anvendelse avemgll EMK skal norske domstoler foreta en selvdtenolking av

konvensjonen. Herunder skal de benytte samme metode EMD. Norske domstoler ma séledes forholde tieg
konvensjonstekste, alminnelige formalsbetraktninggrEMDs avgjarelser. Det er likevel i farste rekkD som skal

utvikle konvensjonen. Og dersom det er tvil om fé@etsen, ma norske domstoler ved avveiningen &e utiteresser eller
verdier kunne trekke inn verdiprioriteringer soggeér til grunn for norsk lovgivning og rettsoppfiaty’.

“9NOU 1993: 18.

50 £-6/96Wilhelmser{(1997) EFTA Court Report p. 56, paragraph 87.

51 A reasonableness test is also utilised by Britishrts and it is perceived by British scholarsmplying less scope for
court intervention vis-a-vis the legislator or thdministration than the proportionality principlehich thus reflects the
positivist concept of law as well as the principlieparliamentary sovereignty. See, for exampleisEEvelyn (ed.)The

Principle of Proportionality in the Laws of Europ@xford: Hart 1999.
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Another case which could underpin the assumptianttie EFTA court takes the Norwegian
legal culture seriously into consideration is Hesbank-casé” The state subsidising of thusbank
and the surveillance authority’s (ESA) refusalriquire into the case was questioned by the union of
banks Den norske Bankforenifidgor not being proportional. In its decision thETA court stated that
only clear breaches of the proportionality prineiplould lead to the quashing of the subsidy measure
The EFTA court nevertheless quashed ESA’s decisminto inquire into the case because it was
difficult to detect whether it had conducted a pndipnality test. In other words, the EFTA courd di
not itself conduct the proportionality test, buthex limited itself to assessing whether the ESA ha
done so. This approach is, arguably, as far adltreegian Courts would go in their assessment of
the proportionality principle in similar cas®s.

The EFTA court’'s open mindedness could also bectidein the more recei@lot-machine
case The EFTA court withheld from reviewing the Norwegi legislative branch’s assessment
whether the introduction of a slot-machine monopels necessary or not in order to reduce the
number of persons addicted to gambling. The “néigetest” is part of the requirement that has to be
fulfilled when claiming an exception from articld EEA regarding the right of establishméhthe
Norwegian Supreme Court claimed that the EFTA couttis case thereby had admitted a “margin of
appreciation” to the national state and concludet this moderate approach harmonised with the
Norwegian tradition regarding judicial review ofsassments of a particular political nattirét is
uncertain whether the ECJ is granting the EU MenSiates a similar margin of appreciatf8i.he
pending question is how the EFTA court would resptanthis claim in future cases.

Conclusion - a case of constitutional pluralism?

In this paper | have first pointed out the part@utharacteristics of the EEA agreement and
made some comparisons with the characteristidseoparallel EU cooperation. | have then focused on
what | perceive athe feature of EU law, which highlights the distinctibetween the two systems
most clearly, namely that of direct effect. Althbuthe different approach to the principle of direct
effect can follow from the different legal basis oéspectively, the EEA and the EU, this, | argee,
only half of the story. The rest of the story isoabthe pragmatic concept of law which has bearing
upon the interpretation of the constitution, inehgd the status of rights and the division of
competences between the judiciary and the legrslato

The Norwegian pragmatic concept of law is closebnrected to the legal methodology
developed by the courts. The methodological legalce (and legal source principle)reklle hensyn
(legal considerations) plays an important role wheurts also decide in hard cases. Howeneslle
hensyncan be utilised as an argument for deciding botkthe favour of individual and collective
rights. The interpretation akelle hensyris, however, to a certain degree steered by tteznially
hierarchical structure of rights, as stated in heotcourt created principle, namely the “preferred
position principle”. The coupling of the preferrpdsition principle and the “presumption principle”
which guide the courts in their application of imitional law, may explain the weaker standinghef t
economic “rights” of the EEA agreement as opposethé right enshrined in the ECHR. Due to the
relative interpretation of rights (and the weakiatiss of the EEA agreement’s economic rights) the
idea of rights as “trumps” cannot serve as a lewgitory basis for the Norwegian Supreme Court to
take on the principle of direct effect. | then potward the argument th#tthe EFTA court (and the
ECJ) embrace the pragmatic concept of law, inclytikking on the same methodological approach as

52 £.4/97 Den norske Bankforening (1998) EFTA CowepBtt s. 38.

53 This is how Hans Petter Graver explains the emtsteand the assessment by the courts of a propalitioprinciple in
Norwegian administrative law, see Graver, HansePetForholdsmessighet som krav til forvaltningesiggnnsmessige
avgjgrelselov og retf p. 279-306.

54 The parallel regulation in the EC treaty is laghah in art. 43 EC ff.

%5 Rt. 2007: 1003 $pilleautomat “Nar EFTA-domstolen har veert s& vidt tilbakehasldmed & overprgve lovgivende
myndigheters bedgmmelse av ngdvendigheten av @rardutomatmonopolet, kan jeg ikke se det annevledm at
domstolen reelt har innremmet nasjonalstaten esnvisgin for skjgnnsom domstolen avstar fra & prgve...Dette viser ette
min mening at EFTA-domstolens moderate provingssitet in denne saken er i god harmoni med derkadradisjon ved
domstolsprgving av vurderinger av utpreget polikakakter” (paragraph 104 og 106, my kursiv).

%6 See, for example, Craig and de Burca (2@83)Law, Oxford: Oxford University Press, p. 377 ff.
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the Norwegian Supreme Court, the latter might déelmss risky (meaning it would avoid clashes
with the Storting to accept the principle of direct effect. In theger | refer to some cases that indicate
a forthcoming approach by the EFTA court. Althoul empirical basis is somewhat thin | have at
least pointed out some interesting characteristibich might be examined more closely in later
research.

The empirical elaboration suggests that legal natign is not necessarily a one-way path, i.e.
influence by the international level onto the nadilp meaning in the case of the EEA greater
homogeneity at the expense of sovereignty. Ralbgal integration can be a dialectical processs Thi
fact implies that the rationale of the EEA agreetnas pointed out in the first part of this papsra
reality. The legal relationship struck betweenftueand EFTA through the EEA agreement rests on a
different structure and another equilibrium thaa tme between the EU and its member states. The
relationship between the EFTA international insititus and the EFTA member states is one of
heterarchy, rather than hierarchy, one of dialomateer than commands; a relationship in which
influence can move both ways and where this di@i@anode of interaction is its vetiielos
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Relations Between the European Union and Switzerlah
a Laboratory for EU External Relations?

Andrés Delgado Castelefro

The Swiss attitude vis-a-vis the EU reminds me of a
famous quotation from Groucho Marx, who said that h
doesn't want to belong to a club that will acceipt s a
member.
Charlie McCreevy
European Commissioner for Internal Market and Services!

Introduction: economic and political factors

Relations between the European Union (EU) and $wi#md have developed over the years
on the basis of two main elements. First, Switzetlss economically more integrated within the EU
than some of the EU Member States themsélves.

. Switzerland is the EU’s second trading partnerv{ses included), after the US and
before Chind.

. 82 % of all imports into Switzerland come from EléMber States

. The EU absorbs almost two thirds — 62 % — of Seigmrts

. 400,000 Swiss nationals reside in an EU membee stiadl more than twice that number,

almost 900,000 EU citizens live in Switzerland, 100,000 cross border commutérs.

Second, in addition to these economic factors whlietmonstrate the further development of
the integration process between the two, thera isngortant political element which has shaped the
relations between them in a very special way. Thgative outcome of the referendumn the
ratification of the European Economic Area (EEA)1i#92 forced a complete change of direction in
their relations. Furthermore, this position agaifidl integration in a supranational structure was
endorsed on 4 March 2001 when a popular initiateléng for an immediate start of the negotiations
on EU membership was rejected by 77% of voteFhwus, Switzerland finds itself in a difficult
position. On the one hand, economically Switzerlentieavily dependent on the EU. On the other
hand, the Swiss do not want to engage in any kimdlationship which would take them further down
the path of integration with the EU. Hence, thi§edént type of relationship was designed in ortder
continue to improve their economic position withdaepening the process of integration.

The new framework for EU-Swiss relations designédrahe 1992 referendum can be
considered a success if we analyse the positivacaaiz impact it has hadTherefore, given this
economic success, would it be possible for the &l@xport this model to their relations with other

* Researcher, Department of Law, European Univehsstjtute (Italy)

! Charlie McCreevy European Commissioner for InteMarket and Services. Address to the Swiss BanRsenciation,
Swiss Bankers Association Zirich, 24 January 2668ECH/08/38.

2 L. Goetschel, "Switzerland and European Integrati@hange Through Distance" (2003) 8 European Bordiffairs
Review , p. 313.

3 See: http://ec.europa.eu/external_relations/swéme/intro/index.htm.

4 Charlie McCreevy European Commissioner for Inteiarket and Services. Address to the Swiss BanResociation,
Swiss Bankers Association Zirich, 24 January 28B8EECH/08/38.

5 The Swiss Constitution enshrines in its articld® and 141 two types of referendum. Article 14Gelishes among the
reasons for a compulsory referendunir) ‘the entry into organizations for collective seu or into supranational
communitieS Whereas article 141, envisages optional refeaefod: “d) International treaties which: 1. are of unlinite
duration and may not be terminated; 2. provide thoe entry into an international organization; 3viive a multilateral
unification of law” and when the Federal Parliament consider theeagent should be submitted to it.

5 R. Schwok and N. Levrat, "Switzerland's Relatiovith the EU after the adoption of the Seven Bilatekgreements”
(2001) 6 European Foreign Affairs Review, p. 351.

" For basic economic figures and analysis regarttiegrelations between Switzerland and the EU seewvétbpage of the
Integration Office of the Federal department ofdtgm Affairs of Switzerland:
(http://www.europa.admin.ch/themen/00499/00755/Q0ndex.html?lang=en).
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countries with no perspectives on integration? Harrhore, could the EU use this privileged
framework as a laboratory on integration, by testiew ways of developing its external action?

In order to answer these questions, | am goingvidel this paper into three parts. In the first
part of this paper, after having set the overahfework of the bilateral relationship, | examine
whether the whole model can be applied by the ElWther countries. The second part analyzes
whether the legal framework of this relationship ¢ used to test new possibilities for EU external
action. For this reason certain specific featureshe agreements are analyzed, particularly some
aspects of management of the participation of Swndand in the Schengen Area. The last part
provides some conclusions and general perspedbuveke future of the relationship between the EU
and Switzerland.

Enhanced bilateralism: the EU-Swiss model

Sectoral Bilateralism: basic elements of EU-Swistations

The rejection by Swiss citizens of the EEA, whidéimed at extending the EU internal market
to EFTA countries without participation in decisiomaking® left relations between the EU and
Switzerland in a difficult situation. Before 1993witzerland entered into a Free Trade Agreement
with the European Economic Community in 197izst like the remaining countries of the EFYA.
The next step in relations between EFTA and thengl the creation of the EEA.

Confronted with the result of the referendum, a nphase in relations between the Swiss
Confederation and the EU opened up. Relations metdeontinue while observing the result of the
referendum and without undermining relations wité vther EFTA states that had ratified the EEA.

The agreed solution was based on what has beesd &ihanced Bilateralisth” The main
idea behind this concept is that through a serfesectoral agreements Switzerland applied selected
parts ofacquis communautairé Thus, Switzerland cherry-picked certain parts e dcquisto be
implemented on its territory.

Until now the EU and Switzerland, within the framaW of two rounds of negotiations, have
concluded two groups of bilateral agreements. Tih& firoup of agreements, usually known as
Bilateral 1, includes seven different agreeméntone integration agreement (Air Transport
agreement), one cooperation agreement (Scientiiperation agreement), and five on liberalising
access by the Contracting Parties to each offite Bilateral Il is made up of nine agreeméntehe

8 A. Lazowski, Switzerland, in S. Blockmans and Azbwski (eds.)The European Union And Its NeighboufShe Hague
2006), p. 150.

° Agreement between the European Economic Commaniythe Swiss Confederation, OJ 31.12.1972 L30089.

10°A. Lazowski, EEA Countries (Iceland, Liechtensteind Norway), In S. Blockmans and A. Lazowski (gd$he
European Union And Its Neighbou3he Hague 2006), p. 99.

1L A. Lazowski, Switzerland, In S. Blockmans and Aazbwski (eds.)The European Union And Its NeighboufShe Hague
2006), p. 154.

12 Contrary to the ratification of the EEA, the figgup of bilateral agreements were approved reetium at 67.2 %. For
an analysis of the differences between the twoltesae: R. Schwok and N. Levrat, "Switzerland'&afRens with the EU
after the adoption of the Seven Bilateral Agreersie(®001) 6 European Foreign Affairs Review, p. 34860.

13 Agreement between the European Community and #issSConfederation on Air Transport, OJ L 114, 2002.
Agreement on scientific and technological cooperatietween the European Communities and the Svaefe@eration, OJ
L 114, 30.04.2002. Agreement between the Europeann@unity and the Swiss Confederation on the cagr@goods and
passengers by rail and road, OJ L 114, 30.04.2@@Reement between the European Community and thessSw
Confederation on Trade in Agricultural Products) 10114, 30.04.2002. Agreement between the Euro@eammunity and
the Swiss Confederation on certain aspects of Gowent procurement, OJ L 114, 30.04.2002. Agreerhetween the
European Community and its Member States, on the gart, and the Swiss Confederation, on the otherthe Free
Movement of Persons, OJ L 114, 30.04.2002. Agreéimetwveen the European Community and the Swisse@iendition on
Mutual Recognition in relation to Conformity Assesnt, OJ L 114, 30.04.2002.

14 C. Kaddous, Les accords sectoriels dans le systiameelations extérieures de I'Union européemrm@®. IFelder and C.
Kaddous (eds.)Accords bilatéraux Suisse - UE (Commentaires)/ tBill Abkommen Schweiz - EU (Erste Anlysen)
(Bruxelles 2001), p. 79.

15 Agreement between the European Community andwigsSConfederation on cooperation in the fieldtafistics, OJ L90
28.03.2006. Agreement between the European Comynanit the Swiss Confederation in the audioviswg@dtfiestablishing
the terms and conditions for the participationta Swiss Confederation in the Community programMeE®DIA Plus and
MEDIA Training, OJ L90 28.03.2006. Agreement betweine European Community and the Swiss Confederatio
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reasons for the initiation of new negotiations wese the one hand, the EU’s need to obtain the
cooperation of Switzerland for a planned systeneroks-border taxation of savingsand the fight
against fraud’ on the other hand, Switzerland aimed at negotjatiith the EU on other selected
issues like security and asylum, processed agui@lltproducts, statistics, environment, MEDIA,
education, pensions and serviégs.

In addition to the cherry-pickingn certain areas @fcquis,the relations with Switzerland are
also characterized by lack of a uniform and coherent structdfeEach one of the agreements has its
own institutional machinery. The joint committeese ¢he main common characteristic of the
agreements. These committees are in charge ofrbeth functioning of the agreemeRisSome of
the basic elements of these committees range flarimép decision-making power on certain aspects
of the agreement to the administration of the agerg, and in some cases even dispute settlerhent.
The functioning of these committees is based oss@antergovernmental cooperation which means
that the decisions adopted within them are takemimnously by the two contracting partfgs.

Exporting the procedural aspects of the EU-Swissdab

In order to fully understand all the implicationstbe EU-Swiss model of relations, it must
not be forgotten that this relationship is basedt@nexport of thecquis communautaire a third
country. Therefore, in order to address the pdggilof applying the EU-Switzerland model of
exporting theacquis a distinction must be made between substantidepancedural mearfé.While
the substantive means of EU-Swiss relations isessded in the next section, in this section | aersi
whether it is possible for the EU to replicate pinecedural means of the EU-Swiss integration model,
that is the legal framework and institutional maehny in its relations with other countries, or not.
Thus, two issues must be tackled when evaluatiagptssibility of replicating the EU-Swiss model.

(Contd.)
concerning the participation of Switzerland in tB®iropean Environment Agency and the European Emwviemt
Information and Observation Network, OJ L90 28.082 Agreement between the European Union, the fearm
Community and the Swiss Confederation on the S@@¥federation's association with the implementatapplication and
development of the Schengen acquis, OJ L368 1%02.2Agreement between the European Community badStviss
Confederation providing for measures equivalenthtse laid down in Council Directive 2003/48/ECtaration of savings
income in the form of interest payments, OJ L 38512.2004. Agreement between the European Comynamné the Swiss
Confederation concerning the criteria and mechasifon establishing the State responsible for examgim request for
asylum lodged in a Member State or in Switzerlabdg3 27.02.2008. Cooperation Agreement betweenBhepean
Community and its Member States, in the one pad,the Swiss Confederation, on the other partptabat fraud and any
other illegal activity to the detriment of theiméincial interests, Not yet published. Agreementvbeh the European
Community and the Swiss Confederation amendingAthieeement between the European Economic Communitythe
Swiss Confederation of 22 July 1972 regarding thevipions applicable to processed agricultural pots, OJ L 97
15.4.2005. Agreement between the Swiss Federaidlland the Commission of the European Communitigls a view to
avoiding the double taxation of retired officials the institutions and agencies of the European f@onities resident in
Switzerland, not yet published.

16 D. Martinelli, Les Accords bilatéraux Il vus desuRelles, In C. Kaddous and M. Jametti Greiner Jedsccords
bilattéreux Il Suisse - UE et autres Accords réskiilaterale Abkommen Il Schweiz - EU und andereenAbkommen
(Bruxelles 2006), pp. 17.

17 A. Lazowski, Switzerland, In S. Blockmans and Azbwski (eds.)The European Union And Its NeighboufShe Hague
2006), p. 156.

18 http://www.europa.admin.ch/themen/00499/00755/80iiBex. html?lang=en.

19 A. Lazowski, Switzerland, In S. Blockmans and Aazbwski (eds.)The European Union And Its NeighboufEhe Hague
2006), p. 157.

20 D. Felder, Appréciation juridique et politique dadre institutionnel et des dispositions générdéssaccords sectoriels, In
D. Felder and C. Kaddous (eds\kcords bilatéraux Suisse - UE (Commentaires)/tBikl Abkommen Schweiz - EU (Erste
Anlysen) (Bruxelles 2001), p. 131.

21 See: article 10 Agreement between the Europeanriihe European Community and the Swiss Confederan the
Swiss Confederation's association with the implematemn, application and development of the Schermmquis, OJ L368
15.12.2004.

22D, Felder, Appréciation juridique et politique dadre institutionnel et des dispositions généraéssaccords sectoriels, In
D. Felder and C. Kaddous (ed#i;cords bilatéraux Suisse - UE (Commentaires)/tBil Abkommen Schweiz - EU (Erste
Anlysen) (Bruxelles 2001), p.130.

Z R. Petrov, "Exporting thécquis Communautairato the Legal Systems of Third Countries” (2008)European Foreign
Affairs Review, p. 34
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First, the political will of the EU to replicate ithmodel of export of thacquis And second, the
countries which might embrace this model.

To what extent would the EU replicate this modethwother countries? In this respect, the
Commission has explained that relations shouldobsidered:

on a strict basis of mutual advantage and withouteumining the EEA. It would be inappropriate for
Switzerland to obtain all the advantage of an ages#, which it has rejected, and whose entry into
force has been long delayed as a rédult.

The Commission, since the beginning Bhhanced Bilateralismhas underlined the
exceptional nature of these relations. On the cemdhthe Commission remarks that the natural
framework for EU-Swiss relations is within the EEMoreover, the EU does not want to put the
Swiss Confederation in a better position than @gners in the EFTA. The idea of replicating this
model would undermine not only the position of BEA Member States, but also the integration
model in Europe. On the other hand, the EU ainwganize and structure its relationships by putting
an emphasis on regional links and poli¢iedhe EU wants to foster a regional approach on its
external relations with neighbouring countriesjrigyto avoid any individual approach as much as
possible.

Nevertheless, with the exception of the EEA, thesEtdgional approach may be seen as a
development tool. As Cremona points out:

The EU has put its weight behind the benefits gfameal cooperation and integration, both in terrhs o
economic development and expansion, and in termpslifcal stability. In this it sees itself as adel,
but a model which is also valid in a developmenmitegt?°

Therefore, it can be assumed that at this timerdgonal approach, both in terms of
geographical relations and regional integratioasnderstood mainly as a development instrument.
Thus, to what extent could the model of EU-Swisatians be applied to EU relations with developed
countries?

The EU-Swiss model - understood as a series ofagaskof agreements involving different
aspects of theacquis communautaire eould be a suitable model for relations with thdseeloped
countries which traditionally have preferred mokexible models than an association agreement.
Thus, the EU would be able to semi-institutionaliiz relationship, going beyond the traditional
diplomatic dialogue, whereas the third country wionbt be a party to a rigid legal structure, like a
association agreement with all its implications.(conditionality).

Replicating the substantive means of EU-Swiss relahs: a framework for innovation?

Two different substantive issues regarding the tBikd Agreements are analyzed in this
section. First, the analysis focuses on the way @bquis communautairés implemented in
Switzerland and if it is possible to extend thistimoel of integration to relations with other couesri
The second part examines whether other aspedig oélationship, not relating to integration betwee
the EU and Switzerland, can be used as a modéltiae agreements by the EU.

The EU-Swiss model of integration

One of the main characteristics of EU-Swiss retegtids its heterogeneity. Because the
relations are founded on different agreements togea wide range of areas, different methods are
envisaged in order to address the applicationetiquisin Switzerland.

Whereas in Bilateral I, only the Air Transport Agmeent entailed export of thacquis
communautairdo Switzerland,’ in Bilateral Il the export of thacquisis the rule. Furthermore, these

24 communication from the Commissidryture relations with Switzerlap@OM (1993) 486 final.
25 M. Cremona, "The Union as a Global Actor: Rolesdéls and Identity" (2004) 41 Common Market Law i@ewy p. 560
26 M. Cremona, "The Union as a Global Actor: Rolesdéls and Identity" (2004) 41 Common Market Law idew p. 561
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agreements enshrine not only the application akedfacquisin Switzerland, but also the possibility
of exporting the dynamic orfé.

Regarding the fixeécquis the majority of the agreements contain in thamexes a list EU
legislation (“pre-signatureacquis)to be implemented by Switzerland. In additionpider to avoid
any kind of doubt regarding the applicability ofrteén instruments contained in the annexes, the
agreements contain an interpretative clause sindl#ris one:

The term ‘Member State(s)’ contained in the acferred to in this Annex shall be understood to
include Switzerland, in addition to its meaningtie relevant Community act3.

The clause puts Switzerland in the same positioreliation to legislation as the EU Member
States. Although in principle Switzerland is boumdthe fixedacquis the provisions relating to the
dynamicacquis adopted after the signature of the Bilateral A&grent, give Switzerland practically
complete freedom to adopt any legislation covergsges already covered by tiieed acquis Most
of the Bilateral Agreements contain a provisioletiNew Legislatiordesigned to adapt the agreement
to future changes in thecquis communautaird his provision is worded as follows:

This Agreement shall be without prejudice to tiyhtiof each Contracting Party, subject to compli&nc
with the provisions of this Agreement, to amendatevially its legislation on a point regulated Hyig
Agreement®

Thus, both the EU and Switzerland can adopt leipsiawvhich modifies the fixedcquis
Moreover, the following paragraphs of the provisanly establish the obligation of consultation and
notification between the parties, and leaves cotadleedom to the Mixed Committee to decide the
effects of the new piece of legislation modifyirtte tfixed acquis Therefore, having in mind the
committee’s function on the basis of unanimityande concluded that Switzerland is not bound by
the dynamicacquis®* As a result of this situation, there has beenrdorinal involvement of Swiss
experts in the drafting of post—signatacguis®

This way of dealing with the export of tlkequishas as a major advantage for the third State
that its sovereignty remains untouched. The pyiiwers of the third Sate have complete freedom to
adopt any kind of legislation in the field coverbeg the agreements. Moreover, with informal
involvement of its experts in the drafting of tequis the third country will benefit itself even more
from the relationship. However, attending to thekvposition in which the EU seems to be left irs thi
model of integration, it would be doubtful thatnibuld try to use it in its relations with other s

(Contd.)
27 Vid. supra note 15. The other agreements onlyileti@ progressive liberalization of each of theas covered by the
agreements. For instance the Agreement on Tradgoaoultural products establishes in its protodble reduction of tariffs
between the two parties. Likewise, the Public Prexient agreement does not entail any integratidimedhorms, but just
envisages the access to each other’s public pnoeuntein a reciprocal, transparent and non-disciairy way (article 3).
Even more the Conformity Assessment agreementemfisages mutual recognition in this area (artigle

28 The differentiation between fixed and dynamézjuisis taken from: R. Petrov, "Exporting tAequis Communautaireto

the Legal Systems of Third Countries" (2008) 13dpaan Foreign Affairs Review 33-52.

29 Agreement between the European Community andwligsSConfederation on cooperation in the fieldtafistics, OJ L90
28.03.2006. In relation to the only integration egmnent in Bilateral |, the Air Transport Agreememvisages a more
complex clause:Wherever acts specified in this Annex contain efees to Member States of the European Community, o
a requirement for a link with the latter, the refaces shall, for the purpose of the Agreementnidenstood to apply equally

to Switzerland or to the requirement of a link wiWitzerland” This clauses also used in agreements belonging to Bilateral
Il such as the one relating to the participationSefitzerland in the European Environment Agency #mel European
Environment Information and Observation Network.

30 Article 4.10f the Agreement between the Europeam@unity and the Swiss Confederation on cooperatidhe field of
statistics, OJ L90 28.03.2006.

31 R. Petrov, "Exporting thécquis Communautairato the Legal Systems of Third Countries” (2008)European Foreign
Affairs Review p. 38.

32 |bid. p. 46.
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The EU-Swiss model of external relations

In economic and political terms, the relations lesw Switzerland and the European Union
work on extraordinary terms. However, the posdibitif replicating this integration model, both in
procedural and substantive means, seems ratha&uttiffmainly because of the exceptional nature
surrounding the relationship.

Despite this exceptionality, or maybe thanks tcElt)-Swiss relations can be seen as more
than just a complex integration model with no regliThey can be seen as the best environment for
the EU to test new techniques to manage its extewt®n. In this respect, it could be said that th
agreement extending the application of the Schemrgeguisis the perfect example of how the EU
could take advantage of its relations with Switaed to test new methods to engage itself with other
third countries.

This agreement has been the first example of asgibsr mixity, which is an agreement to
which the EC and the EU are both parties to. Inséme way as simple mixity,this new type of
mixed participation in international agreementsegivise to a large number of questions regardiag th
external relations of the EU and its constituticaxahitecture.

This type of agreement poses some legal questegasding the relationship between the EU
and the EC. Whereas both of them have expressaty-treaking power — article 38 TEU, and article
300 TEC respectively - there were some unanswetggtipns about how to make them come
together, taking into account the EC-proceduregutain clause (article 47 TES.

The extension of the Schengaocquisto Switzerland was the perfect opportunity for Eig
to test questions surrounding cross-pillar mix@y the one hand, the Schengemuisinvolves areas
which are covered both by the EC and théEbence any kind of agreement involving the extamsi
of this set of norms would involve the participatiof both. On the other hand, the Schengen acquis
represents the paradigmatical example of the Jarigeometry of the E, by which some EU
Member States do not take part in Schengen.

In relation to the joint signature by the EU ahé& €C of the agreement, the main way to
overcome the procedural differences in concludhg agreement was the adoption of two different
concluding decisions, one following the proceduraiiticle 24 TEY and the other under article 300
TEC®. In this way the main problem of the different gedures of the conclusion of the agreement
was solved. Furthermore, Kuijper noted that in prdesafeguard the rationale of article 47 TEU,

33 There is a vast amount of legal literature surdium this topic. For an overview of the issues aunding simple mixity
see: J. HelikoskiMixed agreements as a technique for organizinginkernational relations of the European Community
and its member state@Hague ; Boston 2001), p. 321. E. Nefrdms accords mixtes de la Communauté européenneiaspe
communautaires et internationguXBruxelles 2007), p. 711. N. A. Neuwahl, Mixed rAgments: Analysis of the
phenomenon and their legal significantay, vol. PhD, (Florence 1988), p. 304. D. O'Keeffel & G. Schermers (eds.),
Mixed Agreements(Deventer, The Netherlands; Boston 1983), p. 248.Rosas, The European Union and Mixed
Agreements, In A. Dashwood and C. Hillion (ed§he general law of E.C. External Relatipfisondon 2000), pp. 200-220.
34 Article 47 TEU: ‘Subject to the provisions amending the Treaty distiibg the European Economic Community with a
view to establishing the European Community, theaflr establishing the European Coal and Steel Camitynand the
Treaty establishing the European Atomic Energy Canity, and to these final provisions, nothing irstfireaty shall affect
the Treaties establishing the European Communitidhe subsequent Treaties and Acts modifying pplemmenting them.”
35D, Wyatt and A. Dashwoouropean Union Laws ed., (London 2006), p. 115

38 A. Cornu, Les aspects institutionnels des Accardssociation de la Suisse & Schengen et a Diibk, Kaddous and M.
Jametti Greiner (eds.fpccords bilatéraux Il Suisse - UE et autres Accaretsents/ Bilaterale Abkommen Il Schweiz - EU
und andere neue Abkommé¢Bruxelles 2006), p.217

37 Council Decision 2008/149/JHA of 28 January 206&he conclusion on behalf of the European UniothefAgreement
between the European Union, the European Commuanity the Swiss Confederation on the Swiss Confeadatst
association with the implementation, applicatiod development of the Schengeequis. OJ L 53, 27.02.2008.

38 Council Decision 2008/147/EC of 28 January 2008 on the conclusion, on behalf of the European
Community, of the Agreement between the European Union, the European Community and the
Swiss Confederation on the Swiss Confederation's association with the implementation, application
and development of the Schengen acquis. OJ L 53, 27.02.2008.
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apart from the two different concluding decisiomsyould be necessary t@pecify which parts of the
international agreement falls und&C areasnd which parts do ndt®

This necessity of delimiting to what extent of ama is covered by EC competence or EU
competence is also reflected in the concludingsiges. Having in mind, as has been shown, that
what the agreement does is extend the applicafitmecSchengeacquisto Swtizerland, each one of
the concluding decisions establishes their covareds by making reference to the expodequis
enshrined in the agreement. Thus, the EU concludiagsion establishes its application to:

the fields covered by the provisions listed in Axeee A and B of the Agreement and to their
development to the extent that such provisions hayen accordance with Decision 1999/436/EC (1),
have been determined to have, a legal base whkifTteaty on European Uniéh.

The EC concluding decision operates likewlisby making reference to the legal basis of the
acquisto be implemented by Switzerland. It must be ulmged that the solution achieved for this
potentially problematic situation is really pragmaavoids any kind of complicated design and & ju
a reference to the legislation which is being etqgubto Switzerland.

In relation to the EU variable geometry on Schengsues, in addition to the signature of the
agreement with the EU and the EC, Switzerland ke to sign other agreements covering this
particular area with other countries. These agre¢sneave been concluded with States that in one
way or another are linked to Schend@rlhus, Switzerland has also signed agreements with
Denmark® and with Norway and Iceland on Schengen iséties.

The EU-Swiss agreement on the Schengequis demonstrates that the EU can take
advantage of the privileged framework in orderrjortew ways of engaging itself with third States.
This experience can be useful not only in the f@l&chengen, but also in other cross-pillar alikas
crisis management.

Concluding remarks

It has been repeated all along in this paper, tHidtSwiss relations are marked by
exceptionality. On the one hand, the EU does natt wareplicate this model of exporting thequis
communautaireOn the other hand, from the Swiss perspectiveBilateral Agreements had to bring
together the rejection of the EEA with the econodependency of the EU.

More than 10 years have passed since the refereaddrboth the EU and Switzerland seem
to have not only adapted to the new situation kag taken advantage of it. Likewise Switzerland has
used the Bilateral Agreements as a way to cheak-vom the EU internal market. The EU has also,

39p_-J. Kuijper, Will the European Union ever becamal partner in international organizations?, InRVHeere (ed.from
Government To Governance. The Growing Impact of-8kate Actors on the International and Europeanadlegystem.
(The Hague 2003), p. 42

% Article 2 Council Decision 2008/149/JHA.

41 Article 2 Council Decision 2008/147/EC.

42 A, Cornu, Les aspects institutionnels des Accardssociation de la Suisse a Schengen et a Db, Kaddous and M.
Jametti Greiner (eds.jccords bilatéreux Il Suisse - UE et autres Accaosstents/ Bilaterale Abkommen Il Schweiz - EU
und andere neue Abkommé¢Bruxelles 2006), p. 219.

43 Accord du 28 avril 2005 entre la Confédératiorsseiet le Royaume de Danemark sur la mise en o¥apijcation et le
développement des parties des Schengen baséesgssudiispositions du titre IV du Traité instituant Gommunauté
européenne. Entré en vigueur par échange de reoles mars 2008. The rationale for this agreensebased on the fact that
the Danish relationship with Schengen is governethternational Law instead of being governed byr@wnity Law like
the other EU countries which are parties to Schengel. A. Cornu, Les aspects institutionnels des@ds d'association de
la Suisse a Schengen et a Dublin, In C. KaddousMantametti Greiner (eds.Jccords bilatéreux Il Suisse - UE et autres
Accords récents/ Bilaterale Abkommen Il Schweild uBd andere neue AbkomméBruxelles 2006), p. 221.

44 Accord du 17 décembre 2004 entre la Confédératitsse, la République d'Islande et le Royaume dwége sur la mise
en ceuvre, I'application et le développement dequéx de Schengen et sur les criteres et les méoasipermettant de
déterminer I'Etat responsable de I'examen d'uneatede d'asile introduite en la Suisse, en Islanda blorvege. Approuvé
par 'Assemblée fédérale le 17 décembre 2004. Entrdgueur par échange de notes le 1er mars 20@8:ay and Iceland
are Schengen associate countries. See: Agreemediuded by the Council of the European Union arel Republic of
Iceland and the Kingdom of Norway concerning thétefa' association with the implementation, appioca and
development of the Schengen acquis. OJ L 176, 11009.
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apart from cherry-picking in the Swiss market, @dstnew treaty-making power techniques
(Schengen).

However, although it may seem that there are adgastfor both parties with this type of
relationship, there are also some disadvantages #esult of the lack of a stable framework, both
partners have to be in continuous negotiationsrdem first to adapt the existing agreements, and
second to sign new ones. For instance, there e da concluding a new agreement relating to the
liberalisation of service®. This model in institutional and bureaucratic teisigery demanding, with
different committees meeting in order to decide hovimplement thexcquis communautaird=rom
this perspective a framework agreement merginghealBilateral Agreements, at least in institutional
terms, seems to be the best solution. With a siagh stable institutional apparatus the relations
between the two will be more effective and moreeceht.

Nevertheless, this new agreement would be suljextréferendum in Switzerland. Moreover,
having regard for the outcome of the previous onasd, expecting the results of the one to be carried
out in 2009 on the extension of the EU-Swiss hitdtagreements with Romania and Bulgaria, it is
too soon to start talking about a new frameworkrédaitions between the two of them.

The pragmatic approach taken by the EU and Swémdrin order to manage their relations
has led it to a point of no return. Either Switaed and its citizens fully embrace the process of
integration, which would mean full EU membership, Switzerland must continue to develop the
bilateral approacfi. Nevertheless, while membership status remainsopiaj the actual situation,
because of it pragmatism, has proven to be suedessf

45 A, Lazowski, Switzerland, In S. Blockmans and Azbwski (eds.)The European Union And Its NeighboufShe Hague
2006), p. 182.
%8 |bid, p 182.
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Legal Europeanization as Legal Transformation:
Some Insights from Swiss “Outer Europe”

Francesco Maiafi

Introduction

Across disciplines, and even within the same dis@pthe word “Europeanization” is used to
designate different phenomehan this paper, | will use it to designate onlyecnf these phenomena:
the impact of EU Law on domestic legal orders (leeregal Europeanization). This kind of
Europeanization, as is well known, not only consettre legal orders of the EU member states, but
also those of third countries. In the case of Zawiand, legal Europeanization is indeed so
pronounced that the country has been styled a I'jaasnear” member statalongside the non-EU
members of the EEA.

It must be added that within the class of “quasimiber” states Switzerland is definitely a
special case. In fact, the Europeanization of Swesw has not taken place within a global “legal
infrastructure” such as the EEA Agreement. Rathdnas developed in a reactive, incremersaal,
hoc fashion, and it has taken a great many legal fdrm#n other words, and contrary to
preconceptions about Swiss tidiness, Switzerlandhs ruan advanced but rather chaotic
“Europeanization lab”, where a myriad experimeatstplace in parallel.

Precisely for this reason, the Swiss case has niacloffer to anyone interested in
understanding and conceptualizing Europeanizatioegal Europeanization is often associated with
the idea of a “legal export” (or transplant, trastut and pastetc) of EU norms into national laws.
The Swiss case apparently confirms this charaeigoiz — after all, we are told, “in the case of sjua
members [...] it is obvious that the transfer of thequis communautaires at the core of
Europeanization®. And yet, on closer inspection, none of the exgicess above accurately describes
the impact of EU Law on the Swiss legal order. rEifeve equate Europeanization with some sort of

“norm-transfer” it is still the case that it is an extremely disiied phenomenon, encompassing

* Assistant Professor in Europe and GlobalizatiomisS Graduate School of Public Administration - IBAP
(Switzerland), Max Weber Fellow, European Univerditstitute (ltaly) 2007-08. This contribution wasso published in
2008 as a free-standing EUI Working Paper (MWP 28®)3

! For political scientists, the word “Europeanizationay designate the effects of European integnatio domestic policies,
polities, and politics — both in EU member stated @ third states: see GOETZ/MEYER-SAHLING, Ther&peanisation
of national political systems: parliaments and exiees, forthcoming. In legal literature it is setimes used as a synonym
for “communautarization”, i.e. for the extensionE&€ competences to include a particular subjectengsee e.g. GUILD,
The Europeanisation of Europe’s Asylum Policy, intgional Journal of Refugee Law 2006, 630-651)aldo refers to the
“influence” of European Law on the domestic lawsmémber and third countries, and on internatioegimes (see
HARDING, The Identity of European Law: Mapping dbe European Legal Space, European Law Journal, 2&83147).
On the various meanings of the word for lawyers Zk¢ ER, L’européisation du droit: de I'élargissentedes champs du
droit de I'Union européenne a une transformatiehdf®its des Etats membres, EUl WP, LAW n. 2006/19.

2 See SCHIMMELFENNING, Europeanization beyond Europdving Rev. Euro. Gov., Vol. 2 (2007), n.1;
KUX/SVERDRUP, Fuzzy Borders and Adaptive Outsidelorway, Switzerland and the EU, Journal of Europea
Integration 2000, 237-270.

3 See BOVET, Réception du droit public économiquaréger en Suisse, Revue de droit suisse 200081k322. See also
SCHWEIZER, Wie das europaische Recht die Schweizeei Rechtsordnung fundamental beeinflusst undligi&Schweiz
darauf keine systematische Antwort findet, in EPYRIVIERE (eds), Auslegung und Anwendung von
“Integrationsvertragen”, Zirich 2006, 23-57.

4 See e.g. PETROV, Exporting tiequis Communautairento the Legal Systems of Third Countries, EuropEareign
Affairs Review 2008, 33-52; TEUBNER, Legal IrritantGood Faith in British Law or How Unifying Law Be Up in New
Divergences, Modern Law Review 1998, 11-32; SCHMMENNING, op. cit., at 4; GAL, The ‘Cut and Pasté'Asticle
82 of the EC Treaty in Israel: Conditions for a &ssful Transplant, European Journal of Law Ref20@i7, 467-484.

5 SCHMMELFENNING, op. cit., at 4.

5 And this is in itself debatable, given that EU Laametimes has an “impact” on domestic law in theeace of any
“approximation”. For instance, the prospect of 8aEU free movement of persons has led to a prdfonodification of
Swiss labour law that did not, however, imply thefisposition” of EU models: see VEUVE, Mesurescd@nmpagnement
de I'Accord sur la libre circulation des personnés, FELDER/KADDOUS (eds), Accords bilatéraux Suidse
(Commentaires), Geneva, Basel, Munich, Bruxell&§12 289-310.
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varying degrees of approximation, and alwagsulting in the creation of something new — mare o
less similar to, but still different from, EU LawAll in all, the Swiss experience suggests that
Europeanization is essentially a process of transiton, involving in its most spectacular forms a
“thorough or dramatic change” of domestic legalensd

This transformation occurs, first and foremosthatlevel of positive law. In Section 2, | will
describe the transformation of Swiss Law under gean influence, and | will highlight its forms, its
logics, and its overall features. Space preclagesxhaustive overview of the multiple and evolving
ways of legal Europeanization in Switzerland. QGtdymain expressions will therefore be considered.

Legal Europeanization is also a transformatioregél thinking — namely, of legal culture and
of legal reasoning. In Section 3, | will examinndrom this angle. This deeper change is a largely
unintended, but practically unavoidable consequerfdbe approximation of Swiss Law to EU Law.
It is also an unfinished and problematic busines®lving, as | will point out in my concluding
remarks, fundamental questions related to the eolserand predictability of the law, the rule of Jaw
the separation of powers, aimdfine the very concept of law.

The Transformation of Swiss Law

Setting the (political) scene

While a limited approximation of Swiss Law to EE@wL could already be observed in the
late 1980s, the “big bang” event that would setledial Europeanization on a large scale took piace
1992, and more precisely on December tfle 8n the preceding months, the Swiss government
(Federal Council) had abandoned its traditionalc#zon European affairs — no accession, free-trade,
“pragmatic” cooperation in non-economic matlersby simultaneously signing the EEA Agreement
and filing an application for EU accession. Tipeaacular U-turn was motivated by various factors:
the end of the cold war had reduced the “neutratibstacle to accession; the EU was on the verge of
dramatically expanding its membership and the sadis activities; the EEA negotiations had made
it clear that EFTA countries wishing to cooperaithwhe EU would henceforth be required to accept
the acquis® In short, the traditional danger of “discrimimatf in the internal market was now
compounded by a risk of “isolation” that could orilg dispelled by accession, or “satellizatih”.
These weighty reasons were not enough, howevecpthwince the Swiss people. In a dramatic
referendum, on December 6, the EEA Agreement wastesl, and the prospects of EU membership
suddenly became very distdnt.

On the morning of December 7, the Federal Coun@lakthat it would have to walk the high
wire. Exclusion from the EEA promised to have doensequences for the Swiss economy.
Moreover, cooperation with the EU would in time &ee vital in non-economic matters such as
migration and security. At the same time, pophtastility to any (perceptible) loss of sovereighgd
become all too evident. With tiRrogramme following the rejection of the EEA Agreati¥ adopted
in February 1993, the Federal Council proposeadws “third way” to integration: on the one hand
Switzerland would try to conclude sector-specificeeements with the EU; on the other hand it would
seek to align its domestic legislation to the &tdjuis Apparently, this was a return to a reassuring
past: both elements of this strategy had alreadtufed in the 198&eport on integratiof® and had
raised no controversy at the time. But continwiys little more than that: a deceptive appearance.
The 1993 Programme was the springboard for farhiagachange.

 Concise Oxford English Dictionary"&d, 1991, for the verb “to transform”.

8 See Federal Council, Rapport sur la position dguiase dans le processus d'intégration europé&endle fédérale Suisse
(FF) 1988 11l 233.

9 See Federal Council, Rapport sur la question dadteesion de la Suisse & la Communauté europ&eRri992 Il 1125;
See also Federal Council, Message relatif a I'adpgtion de I'accord sur 'Espace économique europ€Eri992 310.

10 See Federal Council, Rapport sur la question dagieesion de la Suisse a la Communauté européemnait., at 1144,

11 On the EEA vote and on its political consequenses, SCHWOK, Suisse-Union européenne — L'adhégipossible?,
Lausanne, 2006.

12 Federal Council, Message sur le programme coriécutejet de I'Accord EEE, FF 1993 | 757.

1B 0p. cit., at 329 ff.
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The unilateral Europeanization of Swiss Law

Since 1988, as said, the government had unilagepaltsued regulatory alignment to EU
standards. To this end, it had started the pecifcexamining the “euro-compatibility” of its own
legislative proposals. But this approach was fedd only in order to avoid involuntargnd
unnecessary divergences of legislations havingsevosderrepercussions — namely, of technical
legislation. Andde factg so-called “autonomous adaptation” of Swiss LavEtd Law @utonomer
Nachvollzug had been a relatively rare occurrence until 1992.

The 1993 Programme, by contrast, proposed “eurgpetibility” as a general guideline for
socio-economic legislation, and the guideline wassistently implemented in later years. The
process of systematic alignment started withStvwsslexprogramme of legislative reform — a suitably
renamed and reformatted version of the legislapigekage prepared in view of the EEA accession
(EuroleX. Thereafter, it continued with such vigour thal999 the Federal Council observéd:

Dans la pratique, le Parlement et le Conseil fddétadoptent gu’exceptionnellement des actes
juridiques qui ne sont pas [euro-Jcompatibles.

This was not merely a quantitative change. Themates behind the quest for “euro-
compatibility” had also changed. In the 1988 péolphy, the goals of autonomous adaptation were
essentially: (a) to minimize obstacles to tradel @) to ease future negotiations with the EU. Sehe
rationales were maintained, strengthened, and ebgoanHenceforthautonomer Nachvollzugiould
also serve the purpose of reducing distortionsoofigetition, including when such distortions would
have actually played to the advantage of Swissstmglf This accounts for the marked expansion of
Europeanization observed in the 1990s — from teethiégislation to economic law at lartfe.

Unilateral Europeanization, moreover, could no kEmde identified with autonomous
adaptation in the strict sense — that is, a letijiglgpolicy aiming specificallyat euro-compatibility.
EU law also became a major source of inspiratiom ilogic of lesson-drawing. Conceptually, of
course, this was nothing nétv.However, the influence of EU law became partidylatrong during
the 1990s. For example, in 1996 the Swiss Parliameopted the Federal Law on the Swiss Internal
Market!® This Law “transposed” the four fundamental freedofas interpreted i€assis de Dijop
into Swiss law with the aim of reducing the fragtagion of the Swiss market along cantonal lines. A
classic EC solution for a purely Swiss problem.

The Europeanization of legislatiygocessmust also be mentioned here. What had started as
a voluntary practice for selected areas — the jgeadf including in legislative proposals an anadysf
their “euro-compatibility” — has become a generaligation by virtue of Article 141 of the Law on
the Federal Parliamefit. Before proposing and passing new legislation,Fixgeral Government and
the Federal Parliament are now required to assessroutine basis its “euro-compatibility”, even in
non-economic areas such as immigration3aw.

The contractual Europeanization of Swiss law

Since 1993, in parallel with the unilateredpprochementdescribed above, the EU and
Switzerland have been involved in a continuousecpélexploratory talks, (difficult) negotiationsich
ratification of the results thereof. The first naliof negotiations started at the initiative of Bwiss
government, anxious to offset the negative conserpse of the country’s self-exclusion from the

14 BAUDENBACHER, Zum Nachvollzug europaischen Recdhtder Schweiz, Europarecht 1992, 309-320.

15 Federal Council, Suisse-Union européenne: Rapport'intégration 1999, FF 1999 3600, at p. 3634 practice, the
Parliament and the Government only exceptionalbpadheasures that are not [euro-Jcompatible” (atgheanslation).

16 See Federal Council, Message sur le programmeécatisau rejet de I'Accord EEE , op. cit., at 27

17 See MALLEPELL, Der Einfluss des Gemeinschaftsreehif die schweizerische Gesetzgebung 1993-1996s $mpers
on European Integration n. 21, 1999.

18 For instance, German Law was a major source giriason for the drafters of the Swiss civil code.

19 Classified Compilation of Federal Law, 943.02.

20 Classified Compilation of Federal Law, 171.10.

21 See e.g. Federal Council, Message concernaritsarides étrangers, FF 2002 3469, para. 5.
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EEA. Its themes were therefore essentially, thaugthexclusively, econom?. The second round of
negotiations was opened instead at the requebed W, which was eager to see its own Directive on
the taxation of savings income applied by seletied states, including Switzerland. Switzerland
accepted, but requested parallel negotiations aresteft-overs” from the first round, as well as on
association to the implementation of the Schengehublinacquis— a step that, it may be noted in
passing, marked an expansion of Swiss-EU relatipadhom the essentially economic to the broadly
political. In both rounds, negotiations were clotgdzed by issue-linkages and multi-level games.
One of the main threads of this complex texturej #ime one that interests us here, was the
confrontation between the competing values of ‘anmnifity” and “autonomy”.

The EU maintained from the outset that advanceg@&adion and integration would only be
on offer if based on the application of #weguis As the Commission pointed out in 1983,

Any agreement would need to deal satisfactorihhwiite implementation of the Communagquisand
the need for Switzerland to accept the disciplimeived.

This requirement responded to different rationaletn part, requiring Switzerland to
implement theacquiswas linked to the object and goals of each prdspe@greement. In some
matters, regulatory convergence wasgoal of the negotiation for the EY. In others, the EU saw it
as a necessary precondition for the form of codjmrahat was envisagéd. At the same time, the
Union’s insistence on the acceptance of #woguis also had much to do with broader political
concerns, and more precisely with the questioiittirid the “Swiss piece” into the wider jigsaw diet
Union’s external relation®.

The Swiss government, for its part, was not funelatally opposed to cooperating on the
basis of theacquis Anticipating strong domestic resistance, howgiterbjected to the application of
some aspects of tleequis— e.g. the free movement of persons “en bloc” viEg@yht limits for lorries,
and any European rule, present or future, that migkaten banking secrecy. Moreover, and again in
view of domestic hostility to losses of sovereigritystrove to negotiate less-than-full obligatidos
transpose thacquis In this regard, the “static” character of thegpective agreements was a non-
negotiable red line: any obligation to apply #@eguiswould only refer to the “pre-signaturatquis
while Switzerland would retain (at least formal)ntol of the acceptance or refusal of the “post-
signature”acquis?’

The negotiations eventually produced sixteen “saftagreements — a first package of seven,
signed in 1999 and in force since 2692nd a second package of nine, signed in 2004 lamost
entirely in force as | writé? Unsurprisingly, the agreements reflect the psiriempeting agendas on
the issue of regulatory convergence. Where thesBufht an approximation based on #uguis
namely in the sectors of the free movement of pexsair and land transport, taxation, security

22 The negotiations also covered “non-market” iterashsas the free movement of persons not pursuingcamomic
activity, as well as scientific and technologicabperation.

2 European Commission, Communication on Futureioeiatwith Switzerland, COM (93) 486, para. 13.

24 E g. regarding the taxation of savings incomegleeady noted.

% E.g. as a way to ensure a level playing field eicluding some Swiss industries in the internatkat, or as a way to
ensure homogeneous controls at the external booeéose admitting Switzerland to the Schengen “tlub

28 |n particular, the EU was conscious that granfiwgtzerland full access to the internal market @-ffogrammes: la
carte, or without requiring the full implementation dfetacquis might undermine EEA solidarity (European Comnussi
op. cit., para. 10). Likewise, in areas where lerhilateral negotiations were ongoing or hadrbeencluded with other
third countries (e.g. on the taxation of savingsSwhengen/Dublin), it was reluctant to grant peigidd treatment to
Switzerland.

27 On the distinction between pre-signature and pistatureacquis see PETROV, op. cit.

28 Agreements on the Free Movement of Persons, Aindport, Land Transport, Trade in Agricultural Rrctd, Mutual
Recognition in Relation to Conformity Assessmerdy&nment Procurement, and Scientific and Techncdbd@ooperation
(0J 2002 L 114).

29 Agreements on Taxation of Savings Income (OJ 20@85/28), Trade in Processed Agricultural Prody63 2005 L
23/17), Cooperation in the Field of Statistics @06 L 90/1), Participation in the MEDIA Programn{€s) 2006 L 90/22),
Participation in the European Environment Agencg BfONET (OJ 2006 L 90/36), Association to the iempkntation and
development of the Dublin and Schengequis(OJ 2008 L 53), Fight against Fraud (ratificati@nging, not yet published
in the OJ), Taxation of Retired Officials from tB& Institutions (not published in the OJ).
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(Schengen), and asylum (Dublin), it obtained itonBtheless, Swiss negotiators were able to secure
some limited but important “victories™: transitidngeriods®® some permanent exemptiotisand in
some cases softer versions of the obligation tdyepp relevanacquis

As a consequence, the agreements that requireeBlaitd to implement thacquishave only
one characteristic more or less in common: theyadlréstatic” ** with the partial exception of the
Schengen/Dublin agreemerifsin contrast, each defines in its own terms thecermanner and form
of acquisimplementation, as shown by the following examples

The Agreement on Air Transport (AAT) is in a wagtimost linear and perfected instrument
of legal Europeanization. Its “General provisiongproduce word by word the provisions of the EC
Treaty relating to non-discrimination, freedom odftablishment, and competition. Its annex
enumerates all the regulations and directives$hatzerland is required to implement — basically, a
the air transportacquis This operation of incorporation (textual and teference) is perfected
through Article 1(2), which reads:

Insofar as they are identical in substance to spoeding rules of the EC Treaty and to acts adopted
application of that Treaty, those provisions shalltheir implementation and application, be intetpd

in conformity with the relevant rulings and decissoof the Court of Justice and the Commission ef th
European Communities given prior to the date afigigre of this Agreement [...].

The Agreement on the Free Movement of Persons (AFidplicates the same scheme of
textual incorporation of, and references to, ECordary legislation. However, the Parties are not
required to literally apply the EC legislation netsl to, but rather to ensure the application of
“equivalent rights and obligations” (Art. 16(1) AFNL. Moreover, the pre-signature case law of the
Court of Justice must be “taken into account” (A6(2) AFMP), rather than followed. Somewhat
confusingly, a joint declaration enjoins the Partie® “apply theacquis communautairg...] in
accordance with the Agreement”.

Further down the line of Europeanization we fing thand Transport Agreement (LTA),
which again contains both references to EC legisiatogether with an obligation to apply them by
equivalence, Art. 52(6)) and provisions replicatlB@ Law “originals”. However, no reference is
made to the case law of the ECJ.

The Agreements associating to Schengen and Dulggpéctively AAS and AAD), my last
example, are conceived differently. Both Agreeraestipulate clearly that Switzerland is required to
“accept and apply” the relevant EC and Btfuis and that the interpretation of thequisshould be
“as homogeneous as possible”. However, they ddayaiown an obligation for the Swiss authorities
to take into account the case law of the Courtth&athey rely on exchange of information and
reporting, and provide for termination in case sifilistantial divergences” in the application of the
acquisunless the Parties can find a political solution.

The Europeanization of Swiss Law: a powerful sourgktransformation, an imperfect
phenomenon of “norm reception”

At this juncture, it seems appropriate to recapteiland set out more fully some key features
of the Europeanization of Swiss Law as | have deedrit above.
In the Swiss experience, legal Europeanizatioirss &nd foremost aaxpansiveprocess. As already
noted, over the last twenty years EU Law has inergaily established its influence in ever broader
areas of Swiss Law: from technical norms, to coitipat law, to labour and consumer law, to
transport law, and out into areas traditionally sidared to be at the core of national sovereignty,

30 Especially in the implementation of the Agreememthe free movement of persons, and of the Laamsport agreement.

31 E.g. a permanent exemption from applying futuréeBgenacquis threatening banking secrecy: see SCHWOK, Un
rapprochement ... qui éloigne la Suisse d'une adhe&evue du Marché commun et de I'Union europé@0@d, 645-650.
32].e. they incorporate the pre-signatacguis and require the consent of both parties for éapHating”.

33 According to these agreements, Switzerland idatty to accept or to refuse the post-signaaaguis However, failure

to accept the neacquisentails in principle the termination of the agreais.
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migration law and perhaps, in the future, crimitaal®** To-date, it does not seem exaggerated to
qualify the Europeanization of Swiss Law as “massialthough it is the result of incremental
touches rather than of a grand design.

At the same time, as we have also seen, itphigl, polymorphicphenomenon. It results
from both international agreements and domestigslegpn. Within these two “modes” of
Europeanization there are, moreover, further difiéations. As noted, the rules of “incorporatiaf”
the acquis provided for in the Swiss-EU agreements, and tgics thereof, display considerable
diversity. This is the result of a compromise begtw the “uniformity” required by the EU and the
“autonomy” defended by the Swiss authorities. &betal Europeanization displays a similar level of
diversity. First, there are different logics behithe reception of rules and principles of European
origin. In my simplified account, | have mention®eb: the aim to approximate Swiss Law to EU
Law, and the imitation of (or inspiration to) EUgtéatory model$®> Second, reception of EU Law is
made through very different legislative techniquesexpress references to EU Law, literal
reproduction, reformulations of European princides rules.

All these forms of Europeanization are, as a mpégtial or selective Save a few exceptions,
the Swiss-EU agreements that require the implertientaf the relevanacquisleave some elements
of this acquisoutside their scop®. The free decision to align Swiss Law to EU Lawai$ortiori
selective. As emphatically stated in therope 2006 Repodf the Federal Council,

L’adaptation autonome est uniquement poursuivie old des intéréts économiques (capacité
concurrentielle) le demandent ou le justifient [...Pans certains domaines, comme la politique
fiscale, agricole ou étrangére, ou encore le mairtiééieur, la législation suisse se démarque dit dr
européen et la Suisse conserve son autonomie, @itwgnt par exemple des taux de TVA moins
élevés.

In practice, when legislating on a given subjelse Swiss authorities may freely choose to
“transpose” existing EU legislatioan blog or with some limited exceptions, or only on stdec
points.

The discrepancies between EU Law and “Europeanid@dss Law tend, moreover, to grow
over time. Hence, so-called “bilateral Labilaterales Rechif is often not updated to the latest
developments of the relevaatquis®® Thus, for instance, the AFMP was not modifiecermthe
adoption of Directive 2004/38. As a result, the free movemeatquis applicable between
Switzerland and the EU is something of a “livings’, coexisting with the present-timecquis
applicable within the EU. The same can be saidmifaterally “Europeanized” domestic law: it is
often the case that even legislation intended tagbabout euro-compatibility is not updated to the
latest developments of EU Law.

To sum up, the Europeanization of Swiss Law is)geaBsive, massive phenomenon. Swiss
Law has been deeply, extensively transformed, aedadl it has been approximated to EU Law to an

341 have mentioned above the fields in which thesSvEU agreements bring about some form of apprdioma For a non-
exhaustive enumeration of the fields in which Swissv has been unilaterally approximated to EU Laee Federal
Council, Rapport Europe 2006, FF 2006 6461, at 6477

35 Recent legislation reflects an additional ratienafrticle 42(2) of the Federal Law on Foreign@tassified Compilation
of Federal Law, 142.20) aims at applying to fanmiigmbers of Swiss citizens the (originally EC) rudésdmission that are
applicable, under the AFMP, to the family membdrEU citizens. This “second degree” Europeanaratias been brought
about in order to avoid reverse discriminations.

36 See e.g. AFMP, Annex |, Art.24(#) fine: “This Agreement does not regulate access to imuattraining or maintenance
assistance given to the students covered by thisl&r

37 Op. cit., at 6477: “Autonomous adaptation is oplysued when this is justified or required by Svéssnomic interests
(competitiveness) [...]. In some areas, such asalffisagricultural or foreign policy, or in the intel market, Swiss
legislation deviates from EU Law and Switzerlangirgs its autonomy by applying, for instance, loW&T rates” (author’s
translation).

%8 This expression is used, for instance, in TOBLERe Fidium-Finanz-Entscheidung des EuGH: ein Voebder
Luxemburger Rechtsprechung zum bilateralen Reahtu® Suisse de droit international et européen ,28W6-311.

39 The exceptions here are the AAD, AAS, and ATA.

4% Directive 2004/38 on the right of citizens of tbieion and their family members to move and resigely within the
territory of the Member States (OJ 2004 L 158/77).
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extent that is surprising for a non-EU country. tAé same time, if considered in a “transfer” or
“export” perspective, the Europeanization of Swiasv is a fragmentary, polymorphic and selective
process, rarely — if ever — coming close to a falttiransposition” of EU Law into Swiss Law.

The Transformation of Swiss Legal Thinking

Legal integration without supranationalism, or thusion of business as usual

I hope | may be excused for having reserved andtegrfeature of legal Europeanization in
Switzerland — “classicism” — as a convenient opgifior this section of the paper.

As everyone knows, the “ever closer union” amorgydbacieties and economies belonging to
the EU is pursued through an innovative legal anstitutional infrastructure: a “new legal order for
the benefit of which the member sates have limiteir sovereign rights* which is developed and
overseen by supranational institutions, and whoé®un interpretation is ensured by a supranational
Court. To some extent, integration within the Edfifplays similar feature.

By contrast, none of these features are preseheifwiss case. Switzerland pursues the goal
of integration through “classical” legal means: inadly international agreemerits,and equally
ordinary domestic enactments. As Roland BIEBER ¢namsly observed in 1996,

Die Schweiz setzt bisher [...] auf dimditionellen Gestaltungsmittel des Staates, vergleichbar einem
altmodischen Professor, der seine Texte noch imauéreiner mechanischen Maschine schreibt und
meint, der Aufwand eines Textcomputers sei viegmf3 (und zu teuer), er kdnne das gleiche Ergebnis
mit den gewohnten Mitteln erreichen.

Pushing the “computer” metaphor a bit further, draiving from Joseph WEILER this tirfie,
one might think that although a great number of [+ “applications” have been downloaded into
the Swiss legal order, this has not affected thallerder’s “operating system” — meta-rules such as
the classification and hierarchy of sources, aedtiethods of legal interpretation.

After all, the argument would go, commentatorscptianers, and judges are faced with the
usual legal acts, and may go about their businéssterpretation and application according to
received methods. Such a conclusion would nobl¢radicted by the fact that, in dealing with some
agreements, they are required to go to the libmagy/peruse “foreign” case law (see Art. 16(2) AFMP
and 1(2) AAT). In fact, these can be seen as apeaises grounded — most “classically” — in an
explicit contractual stipulation. Hardly anythirgyvolutionary.

But while all the foregoing is true to some extahg “operating system” of Swiss Law
changing, although the change is still incompleig eontradictory.

The cognitive opening of Swiss legal culture to Eldw

I would like to start by emphasizing an obvious dhdrefore usually overlooked fact: EU
Law, and “EU Law in Switzerland”, have graduallycbene standard topics in Swiss academia. In the
last eighteen years, monographs and edited bookksedauropéisierungor on theEinfluss von EU-
Rechton Swiss law have appeared on a regular basisnithdincreasing frequency. Specialized

4LECJ, Opinion 1/91, EEA 1, [1991] ECR, |-6079, p&4.

42 See in particular the contention that the EEAais International treatyui generiswhich contains a distinct legal order of
its own” (EFTA Court, case E-7/97, Sveinbjornsad¢fFTA Court Report 1998, 95, para. 39).

3 Ordinary in the sense that they do not establighiamational institutions, nor a supranational legder. See FELDER,
Appréciation juridique et politique du cadre ingtionnel et des dispositions générales des acceettoriels, in
FELDER/KADDOUS (eds), Accords bilatéraux Suisse-(@®mmentaires), Geneva, Basel, Munich, Bruxell@§12 117-
148.

44 BIEBER, “Staatlicher Alleingang” als Alternativeiz Integration? — Zur Rolle der Schweiz am RandeHleopaische
Union, Vortrage, Reden und Berichte aus dem Eutoggtut n. 346, 1996, at 1: “Switzerland has ao ffusted in the
State’s traditional means of action, just like dd-fashioned professor who keeps writing his tests a mechanical
typewriter, as he thinks that switching to a coreputould be too big (and too costly) a change, taatihe can achieve the
same result in the good old way” (author’s transigt

% WEILER, The Reformation of European Constitutitsra, Journal of Common Market Studies 1997, 97-131:
“Constitutionalism is the DOS or Windows of the Bpean Community”.
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periodicals and paper series have mushroomed, ditles on Europeanization are common in
prestigious mainstream law reviews. Even textbank$wiss Law are more and more often enriched
by comparative chapters on EU Law. Last but nastleEU Law has become a compulsory course in
most Swiss Universities, and some have recentbbéshed special courses on the “Influence of EU
Law on Swiss Law”.

In short, examining Swiss Law through a “Europeams? has quietly become second nature
to an increasing proportion of Swiss scholars antbday’s students — the future generation of Swiss
lawyers of all descriptions.

This conclusion can be transposed, to some exten) academic discourse to judicial
discourse. References to EU Law in Swiss judgmentse rare and much remarked, have become
quite common of lat&®

It must be stressed that in and of itself, thig fémes not represent a qualitative change in
Swiss judicial thinking. In fact, Swiss judges bavtradition of referring to foreign legal matésim
their decisions. Such references have always lemsidered to be the expression of a free,
“comparative” exercise undertaken by the judgedorish her reflection on the problem at hand — no
more, no les§’ Frequent references to EU Law, therefore, mamedlyus that in “cognitive” terms
Swiss judges (and litigation lawyers) are more arade open to EU Law — in other words, that EU
Law is becoming a stable feature in the intellddimrzdscape of many Swiss legal practitioners.

The conceptual and operational opening of the Swidsthodenlehreto EU Law

Apart from the penetration of EU Law into nationegal culture, the Europeanization of
Swiss Law has triggered an explicit debate on thaitative transformations it causes to, or realire
from, Swiss legal thinking. This discussion hasrbéramed in terms of methods of interpretation:
should “Europeanized” Swiss Law, domestic and mdBonal, be interpreted in the light of EU
legislation, case law, and administrative practi€a? to state it differently, should it be integped so
as to produce “euro-compatible” results? And if sm what dogmatic foundations, in what
circumstances, within what limits?

While all these questions have also been debatiébdrefierence to the interpretation of Swiss-
EU agreement& the most stimulating discussions have concernedriterpretation of unilaterally
“Europeanized” legislation, and | will hencefortbncentrate on this topic.
Quite remarkably, the idea that “euro-compatiblegerpretation igequiredfor enactments adopted
with a view to harmonize Swiss Law to EU Law hasby become canonical in the literatdteThis
is a qualitative step beyond the traditional charawaépn of foreign law as a mere source of
inspiration for Swiss lawyers.

It may be useful to note, in passing, some compltaopositions that descend from this basic
idea:

4® These early meetings between the Federal TritamhEU Law are exhaustively documented in a wotkighed in 1999

by the late Olivier JACOT-GUILLARMOD and significén titled: Traces de droit communautaire dansukésprudence du
Tribunal fédéral suisse, in RODRIGUEZ IGLESIAS/DI3EHINGTEN/ELSEN (eds), Mélanges en hommage a Fernan
Schockweiler, Baden Baden, 1999, 213-232.

47 On the traditional use of foreign legal materiaysSwiss judges see GERBER, Der Einfluss des adisiémen Rechts in
der Rechtsprechung des Bundesgerichts, in Perritéatels ordres juridiques (Publications de I''SDT20), Zirich 1992,
141-163; see also WERRO La jurisprudence et le doohparéjbidem 165-172.

48 See in particular EPINEY, Zur Bedeutung der Reqmfashung des EuGH fiir Anwendung und Auslegung des
Personenfreiziigigkeitsabkommen, Zeitschrift desibehen Juristenvereins 2005, 1-31; see also KADBQOUinfluence

du droit communautaire dans la jurisprudence dounal federal suisse, in Le droit a la mesure kenime: Mélanges en
I'honneur de Philippe Léger, Paris 2006, 407-422.

4% See in particular WIEGAND/BRULHART, Die Auslegungpn autonom nachvollzogenem Recht der Europaischen
Gemeinschaft, Swiss Papers on European Integrati@8, 1999; COTTIER/DZAMKO/EVTIMOQV, Die europakorapble
Auslegung des schweizerischen Rechts, in EPINEYAJBEEKAUF/RIVIERE (eds), Annuaire suisse de droit @gadgen
2003, Bern, Ziirich 2004, 357-392; AMSTUTZ, Intetjateo multiplex. Zur Européaisierung des schweizgren Privatrechts

im Spiegel von BGE 129 Ill 335, in EPINEY/RIVIEREdS), Auslegung und Anwendung von “Integrationsédgen”,
Zurich 2006, 93-119; NYFFELER, Die Anwendung awtonnachvollzogener Normen des EU-Rechts, in Festsd0
Jahre Aargauischer Anwaltsverband, Zirich, 2005535WALTER, Das rechtsvergleichende Element — Zuslegung
vereinheitlichten, harmonisierten und rezipiertetiRs, Revue du droit suisse 2007, |, 259-277.
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* A “euro-compatible” interpretation is not requireghen the legislator has merely drawn
inspiration from EU Law, no matter how striking thienilarity between Swiss Law and its “model”.
In such cases, to be distinguished framtonomer Nachvollzugroper, no obligation to interpret
Swiss Law in conformity with EU Law can be inferf@dGranted, the Swiss judgeaystill freely use
relevant EU legislation and case law in a “compeeaperspective”, as a help for interpretation
(Auslegungshilfe

» Given the selective nature of “autonomous adaptgticare must be taken in not applying the
principle of “euro-compatible” interpretation toettprovisions reflecting a deliberate deviation from
EU Law?>*

* “Euro-compatible” interpretation does not amounatmechanical reception of EU regulatory or
jurisprudential solutions. The material aims ameiiests pursued through tetonomer Nachvollzug
must be taken into account and may justify, inamricases, eurmcompatible interpretations of
purportedly euro-compatible provisioffs.

That said, the decisive importance attributed ® ldgislator’'s intention to harmonize is a
source of considerable problems. To begin withenexcareful examination of thé&ravaux
préparatoiresis not always conclusive: it may be unclear whettlemestic provisions that are
identical or similar to EU provisions are indeed #xpression of a will to harmonize. The inversg ma
also be true. A clear intention to harmonize miag fexpression in normative utterances whose
conformity to the EU “original” is dubious. In ducases, should the interpreter give more weight to
legislative intent or to wording? This dilemmasas frequently in a diachronic perspective. Agdot
above, even when “euro-compatibility” is the keyabof their enactments, Swiss norm-givers rarely
resort to dynamic references to EU Law. It mustllded thatutonomer Nachvollzug usually a
punctual act, which is not followed by screeninggadures tracking the evolution of the “transposed”
EU norms. It is therefore often the case thatinally euro-compatible Swiss rules become over time
euroincompatible, due to the evolution of EU legislataord case law. Should the interpreter take into
account such “subsequent” EU Law, and if so hovcéer she go in “updating” domestic legislation?
On all these questions, widely different views hdeen expressed. This is so, chiefly, because
scholars differ on the theoretical underpinning$safro-compatible” interpretation. While some #ee
as a specific application of the historical aneéagical methods of interpretatidhpthers consider it
to be the expression of systematic or “strengtheoedhparative interpretatiotf. This is not the place
to conduct an extensive review of the literatungt, the positions expressed by two authors deserve
examination, since they are paradigmatic of theowation/tradition polarity created by
Europeanization in Swiss legal thinking.

In a series of flamboyant contributions, Marc AMSIIZUUhas developed the most coherent
and ambitious conceptual theorization of “euro-catiie” interpretation to dat&. This author styles

%0 See COTTIER et al., op. cit. The distinction @ always made, so that “autonomous adaptation$ empdbeing an all-
encompassing concept for unilateral Europeanizafga® e.g. KADDOUS, cit). However, the distinaotie sound in
principle, and is moreover upheld by the Swiss FadEribunal: compare ATF 128 | 295, para. 4c, &1d- 129 Il 335, § 6
(on this judgment, see below).

1 See e.g. COTTIER et al., cit.

52 See in particular COTTIER et al., cit., as well\HALTER, cit. This is often expressed by sayingtthince the aim of
autonomous adaptation is market integration, theissSjudges should reject “euro-compatible” intetptions that lead to
the creation of trade obstacles (COTTIER et al36&). But the link between autonomous adaptatimh market integration
should not be seen as exclusive: the key considarat euro-compatible interpretation is the legist’s will to harmonize
(COTTIER et al., at 364) and this will may well brpressed in non-economic fields. Otherwise stathduld the Swiss
norm-giver decide talign domestic rules on the fight against terrorism wfith relevant EU Framework-Directive, it would
be difficult to argue that the principle of “euroropatible” interpretation should not apply becatise alignment is not
linked to market integration.

53 KRAMER, Konvergenz und Internationalisierung derigtischen Methode, in MEIER-SCHATZ (ed), Die Zukudes
Rechts, Basel 1999, 71-89.

S WALTER, op. cit.

5 See in particular AMSTUTZ, Evolutorische Rechtsmelik im europaischen Privatrecht — Zur richtlirienformen
Auslegung und ihren Folgen fir den autonomen Nathwp des Gemeinschaftsprivatrechts in der Schwaiz,
WERRO/PROBST (eds), Le droit privé Suisse facemit dommunautaire européen, Bern 2005, 105-1481; Nlormative
Kompatibilititen — Zum Begriff der Eurokompatibditt und seiner Funktionen im Schweizer Privatrecht,
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the Swissautonomer Nachvollzugs an instance of “interlegality” — in the wordsBoaventura da
Sousa SANTOS, the intersection of different “legéhces superimposed, interpenetrated and mixed in
our minds as well as in our actions” that are nlogless “non-synchronic, and thus result in uneven
and unstable combinations of legal cod®s'In this perspective, AMSTUTZ argues that the psg

of autonomous adaptation is not to achieve legdbmmity. Rather, it is to create the conditions
under which distinct legal orders are so “synchredi as to make it possible to have a unitary “orde
of actions” through the creation of “normative catipilities”, which must be maintained as the legal
orders evolvé! This task, he further states, requires constadtsabtle adjustments that cannot be
accomplished by the legislator. Only the judgétifor the task, under a very general mandatepso
say, to make interlegality work. The practical consequences of this argumentdiiee are far-
reaching. Autonom nachvollzogenes Recas interlegal law, must always be interpretedunh a
manner as to create “normative compatibilities’hwiU Law, present and future- until and unless a
contrary will is unambiguously expressed by themgiver, i.e. until and unless the mandate to make
interlegality work is revoked. This must be doas,far as possible, through the mobilization of the
domestic methods of interpretation. To this ext&MSTUTZ's position is close to that previously
expressed by WIEGAND and BRUHLHART that “euro-cortipidity” is a “goal for interpretation”
(Auslegungszielyather than a method of interpretatidn.But according to AMSTUTZ, it is an
overriding goal: if the application of the domesticethods of interpretation yields no “euro-
compatible” result, then the judge must proceett¢atea euro-compatible legal solution.

This radical thesis has been opposed by Franz NYEREwhose view is grounded in a more
traditional understanding of the rule of law andtaf separation of powe?$.In his analysis, EU legal
materials must be seen as a mandatoryshbsidiary means of interpretation for “autonomously
adapted” Swiss law — i.e. as an element that iarlglesubordinate, for instance, to the provision’s
wording and (national) legal context. NYFFELER adds an “originalist” vein, that since the
mandatory reference to “foreign legal materials”oisly justified by the legislator’'s intention to
harmonize, then it must be understood as covenmgthose materials that were positivédyownto
the legislator. Updatingutonom nachvollzogenes Rethtnew EU Law is primarily a task for the
legislator. Failing legislative intervention, thelgemayonly take into account subsequent EU Law
in the traditional comparative perspective, andyanlorder to confirm a solution that is attainable
through the traditional methods of interpretation.

This brief and incomplete summary of the scholadpate surrounding the interpretation of
“Europeanized” Swiss Law highlights two interrethtaspects. First, the Europeanization of Swiss
Law, in the form ofautonomer Nachvollzyghas carried with it a change in the doctrinal
understanding of the methods of legal interpretatiforeign legal materials”, and more particularly
EU legislation and case law, have come to be segmssessing a legal value that is qualitatively
different from that which was traditionally assigne them — non-binding “sources of inspiration”.
However, and this is the second point, &xactvalue of these materials is disputed, with posgio
that range from AMSTUTZ'’s “interlegal” view to NYELER’s more conservative stance.

This discussion has not remained confined to thdemic world. Quite to the contrary, it has
also unfolded in courts, giving rise to some muemarked pieces of judicial reasoning.

In a judgement rendered in 2003 on the applicatibArticle 333 of the Obligations Code
(ATF 129 1l 335), the Swiss Supreme Court (Fed@ribunal) made the following statemént:

(Contd.)
EPINEY/RIVIERE/THEUERKAUF/ WYSSLING (eds), Annuairguisse de droit européen 2004/2005, Bern,. Z{&{9b,
235-252; ID., Interpretatio multiplex, op. cit.

%6 SANTOS, Law: A Map of Misreading. Towards a Postiern Conception of the Law, Journal of Law andi€ycl987,
279-302, at 297-298.

57 AMSTUTZ draws the distinction between “legal ordand “order of actions” from Hayek's works: see particular
Interpretatio multiplex, cit., or AMSTUTZ, In-betwa worlds:Marleasing and the emergence of Interlegality in Legal
Reasoning, European Law Journal 2005, 766-784.

%8 AMSTUTZ so construes, for instance, Bwisslexprogramme (see above).

59 See WIEGAND/BRUHLHART, op. cit.

% NYFFELER, op. cit.

51 ATF 129 11l 335, § 6: “Domestic law that has bemrtonomously adapted to EU Law must, in doubt,niberpreted in a
“euro-compatible” manner. It is harmonized law awsuch in the end, like international agreementsying law. Of
course it is not unifying law in the form of unifolaw. Nonetheless, when the Swiss legal ordad#gpted to a foreign legal
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Nachvollzogenes Binnenrecht ist im Zweifel europatskonform auszulegen. Es ist harmonisiertes
Recht und als solches im Ergebnis - wie das Stedtagsrecht - Einheitsrecht. Zwar ist es nicht
Einheitsrecht in Form von vereinheitlichtem RechWird aber die schweizerische Ordnung einer
auslandischen - hier der europdischen - angegliclign die Harmonisierung nicht nur in der
Rechtssetzung, sondern namentlich auch in der guste und Anwendung des Rechts anzustreben,
soweit die binnenstaatlich zu beachtende Method®leige solche Angleichung zulasst.

A few lines below, the Federal Tribunal also togkosition on whether “subsequent” developments in
EU Law should be taken into accodht:

Die Angleichung in der Rechtsanwendung darf sichbedaicht bloss an der européischen Rechtslage
orientieren, die im Zeitpunkt der Anpassung desBirechts durch den Gesetzgeber galt. Vielmehr hat
sie auch die Weiterentwicklung des Rechts, mit é&me Harmonisierung angestrebt wurde, im Auge zu
behalten.

As emerges from these passages, the Federal Tribasebeen cautious in recognizing the
principle of “euro-compatible” interpretation. lIas thus stressed that “euro-compatibility”
considerations arsubsidiary i.e. that they come into play only in case of dty and provided that
the “euro-compatible” solution can also be recattiwith traditional methods of interpretation.
Moreover, in adopting a dynamic view of “euro-cortilpitity”, it has not attributed a clear legal velu
to “subsequent” EU Law. The die has nonetheless loast: under these reservations, the stringency
of which has been questioned in the literafdréhe Federal Tribunal has recognized EU legal
materials as having the valueraiindatory points of referender the interpretation of Swiss Law that
has been “autonomously adaptéd”.

This judgement is now widely regarded as the lepdese on “autonomously adapted” Swiss
Law.®® It is viewed — and applauded or criticized, as¢hse may be — as the expression of a general
adaptation of Swiss judicidlethodenlehreto the new reality of Europeanization. The présen
situation is, however, more complex. To be surgereral adaptation along the lines of ATF 129 Il
335 may come about in the future. To-date, howeitdras not yet been accomplished: the above-
mentioneddicta have been greeted by other Swiss judges, supremetpwith hesitation, or even
with resistance.

Thus, the same chamber of the Federal Tribunakt(Fdivil Court), sitting in different
formations, has given a restrictive reading of phieciples expressed in ATF 129 Il 335, putting an
uncharacteristically strong emphasis on therding of domestic provisions as a limit to “euro-
compatible” interpretatiof® Other Courts of the Federal Tribunal have simghored the precedent
set by ATF 129 Ill 335. For example, in interpngtithe domestic regulations on VAT, the Second
Public Law Court of the Tribunal consistently hottaf’

(Contd.)
order — here EU Law — harmonization must not begsbonly in the formulation of the norm, but alsoits interpretation
and application, insofar as this is permitted by thethods of interpretation that must be observettunational law.”
(author’s translation).

%2 |bidem “In applying the law, adjustments [to EU Law] rimt be oriented according to the legal situattwat prevailed
when the national law was aligned [to EU Law] by tlegislator. Rather, the interpreter must alsepk& sight the
subsequent development of the law with which hairaiion is sought” (author’s translation).

53 WALTER (op. cit., at p. 270) has styled the coiuditof compatibility with the traditional method$ interpretation as
Sibyllinisch  WALTER’s perplexity can only be understood ir tight of the flexible use Swiss courts make @ #bove
principles of interpretation — so-callédethodenpluralismu®r, in a pejorative sense, methodological “anyghgoes” —
whereby no element of interpretation, not evenwbeding of a provision, can in itsedixcludepossible interpretations of a
norm. See in particular WIEGAND/BRUHLHART, cit.,sawell as PICHONNAZ/VOGENAUER, Le “pluralisme
pragmatique” du Tribunal federal: une méthode saéthode?, Pratique juridique actuelle 1999, 417-426

54 See in particular AMSTUTZ, Interpretatio multipleop. cit., at 94.

% See in particular NYFFELER, op. cit., at 37.

% See ATF 132 11l 379, para. 3.3.5 and ATF 133 @85para. 4.6.

7 ATF 124 11 193, para. 6: “It is undisputed thae tbonstitutional legislator aimed at approximatfhwgiss turnover tax to
that of the EU and of its member States. [...] Thé d&hd member States’ regulations on turnover tase Hberefore an
exemplary significance for Switzerland and conggita source of information that must not be dismeg in interpreting
Swiss VAT Law, if the goal of harmonization, purduey the constitution-giver, is to be attained” tfeur’'s translation).
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Es steht ausser Frage, dass der Verfassungsgeblerdip..schweizerische Verbrauchsbesteuerung
derjenigen der Europaischen Gemeinschaft und iMégliedstaaten annahern wollte. [...] Die
Umsatzsteuerrechte der Europdischen Gemeinschaft ibhner Mitgliedstaaten haben deshalb
exemplarische Bedeutung fiir die Schweiz und bileiee nicht zu vernachlassigende Erkenntnisquelle
bei der Interpretation des schweizerischen Mehsteuerrechts, wenn es darum geht, die Zielsetzungen
der Harmonisierung, wie sie dem schweizerischerfidgsungsgeber vorgeschwebt haben, zu erreichen

This dictum seems to uphold the traditional idest tbreign law may at most be a “source of
inspiration” for the interpretation of Swiss Lawyem when the norm-giver has clearly sought
harmonization.

The recently established Federal Administrativeblinal has manifested an even stronger
reluctance to recognize a legal “status” to EUdlegion and case law in the interpretatiormofonom
nachvollzogenes RechfThus, in recent judgments on the Law on TherépmuProducts — a clear
case of autonomous adaptation — the Tribunal haetsmes reiterated the view quoted above (EU
Law asErkenntnisquelle On one occasion, it has gone so far as to #tatea legislative intent to
harmonize has no impact on the methods of intexpoet to be applieff

Hieraus kann [...] nicht abgeleitet werden, dasssdieweizerischen Vorschriften den gleichen Gehalt
aufweisen mussten, wie die fir die Schweiz nichittelbar anwendbaren EU-Regelungen. Vielmehr
ist das schweizerische Recht autonom auszulegen.

Needless to say, the meaning atitonom auszulegéim this passage is “interpreting without
taking into account EU legal materials”.

With this last judgment, Swiss courts have comé diuikcle: they have expressed all the
possible positions on the value of EU legal mateiia Swiss Law. If ATF 129 Ill 335 is the leading
case, then a great many judges are reluctant lmwfdhe lead. The result of this, as evinced by th
diversity of positions summarized above, is systenmicoherence and unpredictability in the
fundamental operation of attributing meaning toghewing body ofautonom nachvollzogenes Recht

Concluding Remarks

Switzerland is a special case of Europeanizatioff. we take a broad perspective,
encompassing all the non-EU countries that areeptBsunder the influence of EU Law, Switzerland
belongs to the restricted class of “quasi membetg’addition, its “bilateral way” of rapprochement
to the EU — a mix of sectoral agreements and w@ndhtapproximation of domestic legislation — is
quite unique. Therefore, only prudent analogiesé certainly no generalizations — are allowed when
drawing lessons on Europeanization, as a genemhgohenon, from the Swiss experience. With
these methodologicahveatsn mind, | would offer two tentative reflections ¢éegal Europeanization
in non-EU states.

The first concerns the concept of legal Europediozatself. As | have pointed out in the
introduction, and as we have seen, the term caversy different forms of interaction between EU
Law and the Swiss legal order. In a comparativepgeetive, the spectrum of such interactions imeve
wider®® If the concept “legal Europeanization” is to em® this complex and differentiated
phenomenon in full, and still maintain any explamatpower, its content must probably be linked to
the notion of transformation. And if this is cartethen we should also refrain from using the emhc
of “legal Europeanization”, as such, as a toolegfal analysis. The reason for this becomes apparen
if we apply to “Europeanized” provisions the litmtest of “legal homogeneity” — is homogeneity

(Contd.)
This position was not altered after ATF 129 Il 33®e e.g. Federal Tribunal, case 2A.40/2007, Aftdvlanagement,
judgment of November 14 2007, available online awtwbger.ch , para. 2.4.

%8 Federal Administrative Tribunal, case C-2092/200&nssen-Cilag AG/Swissmedic, judgment of Decenth&007,
available online at www.bundesverwaltungsgerichf.gara. 3.5: “It may not be deduced from this tBatiss Law should
have the same content as EU Law, which is not tyr@pplicable in Switzerland. Swiss Law must eatbe interpreted in
an autonomous manner” (author’s translation).

%9 See, on “contractual” Europeanization, PETROV,aiip.
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between the provision at hand and its EU countemaelevant consideration at all? And given that
perfect homogeneity is only an ideal-type, whatlewhat kind of homogeneity is sought? Like a
beam of light, these questions turn the monochraea of “Europeanization” (Swiss or Ukrainian

provision A looks identical/similar to EU provisid) into a rainbow of different “Europeanizations”

— dynamic/static unification, approximation, ingpion, and so on. All of which, | should add, are
more or less distant from the images evoked by s/suth as “cut/paste” or “export”.

My second reflection concerns the kind of transfative effects that Europeanization is likely
to produce in legal thinking. As stated earlidre tsuperficial image of legal Europeanization in
Switzerland is “approximation through classic méansThe natural implication, in terms of
interpreting the Law, would be “business as usudtill, as we have seen, this is not the caseenEv
though the reception of EU Law into Swiss Law isdm&d by classic forms of state normative power
(laws and agreements), EU legal matergalssuchare coming to be seen as part of the domestic legal
environment — not only in the traditional, cognitisense, but in a stronger, positive-legal sense.

To be sure, this transformation is still in the ngk a part of the judiciary has heard the new
tune and is now playing it by ear; other judgesaiensteadfastly deaf to it. Therefore, to the mixte
that Europeanization has produced some changesim#thods of interpretation of the Law, it has
done so in an incomplete, contradictory manner, t@state it differently, Europeanization has not
resulted (yet) in the establishment of a new caofolegal interpretation. Rather, it has destabiiz
the existing canon, thereby generating systemighieacence and unpredictability.

Such problems could, of course, be reduced if thissSlegislator gave the Swiss judges and
administration clearer “interpretive mandates” Isjng more explicit techniques of Europeanizaffbn.
But this is unlikely to happen on a large scalejegi the “double talk” of the Swiss political
authorities, who practise unilateral harmonizatignile insisting on the rhetoric of “sovereignty’.
The burden is, thus, mainly on the shoulders ofsSyidges. Today, many of them seem inclined to
put an end to the experience of ATF 129 Ill 335 amdeturn to the past — sticking to the trustedi ol
methods of interpretation, and using EU legal nial®mls a “free’Auslegungshilfdor the growing
body of “Europeanized” Swiss Law. This would bevay to dispel the disturbing thought that
“foreign” legal materials may bind national authi@s. Not, however, a way to recover coherence and
predictability, since the “free” use of legal maés is structurally open to manipulation and
selectivity’? The alternative option Swiss judges have is twept EU legal materials as part
“Swiss legality”, and to elaborate further on thstatus in domestic law. This option may seem
unattractive, as it requires rethinking and adpgstieeply engrained concepts of the rule of lawd, an
possibly of the law itself. But it is probably tbaly one responding to the need of the momenthier
Swiss legal order: to develop, outside supranatimfieastructures, a coherent and functioning model
of advanced legal integration.

0 E.g. by stating explicitly the goals it pursuesapproximating Swiss Law to EU Law, or by monitgriperiodically the
continuing “euro-compatibility” of “autonomously apted” laws (NYFFELER, op. cit., at 54-55).

! See the passage quoted above from Federal CoRagihort Europe 2006, op. cit.

2 See DORSEN, The relevance of foreign legal maseiim U.S. constitutional cases: a conversatiorwbeh Justice
Antonin Scalia and Justice Stephen Breyer, Intesnat Journal of Constitutional Law 2005, 519-541.
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Towards a Framework Agreement in the Context of NevBilateral Agreements between
Switzerland and the European Union

René Schwok

Introduction

Switzerland’s case is not only interesting fordtgn inhabitants. It is also interesting for EU
experts. Switzerland has, in actual fact, obtaipgadileged treatment that most EU leaders, legal
experts and political scientists held to be unsgali a kind of solution that would be even more
flexible than the European Economic Area (EEA).

Switzerland is sometimes even more integrated thame Member States. Since 1988,
Switzerland has not adopted any new federal (najidegislation without checking priori what the
relevant EU law is in the same area. Switzerlargleheen adopted EU policies rejected by some EU
States. A good example is seen in its participationhe Schengen area. The Confederation has
dismantled its physical borders whereas the Uritedjdom and Ireland, two Member States, have
not adopted this important EU policy.

Switzerland intends to continue its bilateral aglg and strengthen it. This paper discusses
first what could be the future bilateral agreemdrgsnveen Switzerland and the EU and second the
issue of a customs union. Finally, | analyze intdeghe question of a comprehensive framework
agreement between Switzerland and the EU. The sisalgnstantly keeps in mind in what respect the
Swiss case could be interesting for other Europeam EU States such as the European ENP
countries.

Note that the issue of Switzerland’s membershimisdiscussed herElsewher&| claim that
Bilateral Agreements | and’lled to the paradoxical observation that the cl@seitzerland gets to the
EU, the more distant the prospects of joining theseem to beconfeThe Europeanizatidrbrought
about by the proliferation of bilateral agreemearid the autonomous adoption of much EU legislation
will not necessarily prompt Switzerland to join tB&) because most Swiss do not believe that this
satellisation belies their independence. On theraoy the principal lesson retained by a majooity
Swiss citizens is that the country can continuggt by” for a long time this way. Most people hold
that it is not worth joining the EU if one can hawmst of the advantages of the EU without its
disadvantages. The Bilateral Agreements |l reirddrthis analysis. Indeed, they granted Switzerland
certain special conditions, which, in theory, sldodisappear in the event of accession. These aoncer
for example, banking secrecy in the agreement eratkation of savings.

Additional ad hocagreements. A breakdown of twenty pending issues

The Federal Council, political parties and the fficial community wish, on the one hand, to
conclude new agreements and on the other, to fubthié&d on current bilateral policy. The EU has
declared its readiness to continue the courselatiebal agreements. The EU has begun to walk down
a bilateral path with the Confederation and nothimticates there will be a change of directioris|t
therefore, reasonable to expect that Switzerladldcamtinue to adopt EU laws in the next few years.
Any negative referendums could, it is true, wealteés approach. Despite these undeniable risks, the

* Jean Monnet Chair in European Politics, Europestitute & Political Science Department, Universidf Geneva
(Switzerland)

! More developments in René Schwok, “Switzerlandfspoximation of its Legislation to the EU Acquispegificities,
Lessons and ParadoxeEUyropean Journal of Law Reforidtrecht, 2007, Vol.IX, No. 3, pp. 449-465.

2 René SchwokSwitzerland — EU Relations. An Impossible MembepfsBrussels, P.I.E. Peter Lang, 2009.

3 See list of the issues in the annex.

4 Most authors in a book edited by Clive Church®@ do not share my analysis. Most of them claiat the bilateral route
is unsustainable and that Switzerland will natyraki forced to join the EU. See Clive Church (eByjtzerland and the
European UnionLondon, Routledge, 2006.

5 See Francesco Maiani, “Legal Europeanization amlL€ransformation: some Insights from Swiss ‘Outarope™, in this
collection.
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EU has clearly opted to go down a bilateral pattihv@witzerland and there are no indications that it
will call this policy into question.

Whether formally or informally, discussion has begun more than twenty dossiers that might
lead to agreements. All of these issues are, aayalwthe subject of heated debate. Some of theim wil
even be submitted to a referendum. At first sighg most emotional dossiers are free trade in
agricultural products and liberalization of sergice

There are twenty or so new agreements being caesideth the EU. What follows is a non-
exhaustive list drawn up on the basis of diffensgorts by the Federal Council and the European
Commission:

Box 1 Future possible agreements

1. Fully-fledged participation in Galileo (the Epean system similar to the American GPS)
2. Mutual recognition of Appellation of Controll€rigin
3. Participation in the European Aviation SafetyeAgy
4. Greater participation in Erasmus
5. Reciprocal opening of electricity markets
6. Facilitating rules of origin

7. “Cassis de Dijon”

8. Liberalization of services

9. Facilitation of indirect taxation (VAT, exciseiiks)

10. Customs union

11. Free trade of agricultural products

12. Disease prevention

13. Food security

14. Combating terrorism

15. Strengthening the Europol agreement

16. Participation irfeurojust(network of judicial authorities)

17. Judicial cooperation in civil matters and baipkcies

18. Ongoing political dialogue

19. Aspects of foreign policy

20. Ad hoc cooperation with the European Defencentg (armaments)

21. Institutionalising cooperation witturopean Security and Defence Policy structures

Customs union

There has been a great deal of debate about @eatinstoms union between Switzerland and
the European Union. The question has been raisetb aghether it would make a meaningful
contribution to the Bilateral Agreements. In orderanswer this question we will need to begin by
clarifying the notion of what a customs union igdldiffering visions come into play here.

A restrictive vision: a tariff union

The first vision is a relatively restrictive ondiat of a tariff union. In this case, a customs
union only signifies the elimination of customsidatand other equivalent measures regarding trade i
goods among the States of the European Union. dlkts includes taking up a common body of
customs law in dealings with third countries.

A tariff union took effect within the EU on July 1968. From that date on all customs duties
and all restrictions among Member States were péieid. Moreover, external tariffs were introduced
applying to third country merchandise. During tleurse of the following decades veterinary and
plant health legislation were added to the custonisn.

An example of a restrictive customs union exiseiwieen Turkey and the EU. In fact, the EU
and Turkey reciprocally eliminated all customs dstias well as all quantitative restrictions and
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equivalent measures in the trade of industrial pet&l Since 2001 the Turkish customs code has been
almost entirely aligned to Communigcquis Turkey has almost completed the harmonizatiorisof
legislation to the EU’s common external tariff.

If Switzerland were to set up a tariff union withetEU it would merely have to take up the
EU’s external customs duty. A free-trade area,aict,falready existed between Switzerland and the
EU.

This kind of agreement would have one main advantdgere would be no need to check the
real origin of products exported from SwitzerlamdGommunity territory. The problem of rules of
origin concerning the 1973 free-trade agreementavoe resolved.

Trade would be facilitated, although to a limitedesit. Border controls would remain since it
is necessary to ensure that indirect taxation (VéxEise duties) would be levied.

This option involves, however, a number of drawlsa¢kimplies that Switzerland would take
up the EU’s external customs rate, a rate thaigisen than that of Switzerland. The average externa
tariff of the EU for industrial products is 4.1% ereas the Swiss rate is only 2.3%. Obviously, ithis
not a great difference, yet it could be greatercitain products.

Furthermore, Switzerland would take up the entiwdybof European customs laws and the
corresponding European jurisprudence.

Additionally, the Swiss system of measurement it the same as that of the EU. Ad
valorem customs duty is levied, whereas in Switzerlandsibased on weight. This is particularly
significant in the case of precious stones. Swidnel takes weight more than value into account,
making the customs duty lower than in the EU. Manterprises were able to create market niches for
themselves thanks to the difference in method.

Last of all, the Swiss Confederation would lose d&pacity to negotiate international
economic agreements if it set up a customs unidh thie EU. Along with its European Free Trade
Association (EFTA) partners it has managed to eréae-trade areas with countries that do not yet
have agreements with the EU. This concerns, iniquéat, Canada, South Korea, Singapore, and
perhaps one day Japan, and the United States.

A more encompassing vision: eliminating border tagntrols

A more ambitious vision of customs union existsttiwhich includes eliminating tax controls
at internal crossing points.

Within the EU excise duties and VAT among Membeat& would no longer, strictly
speaking, be collected at the border. No documentustoms clearance would be required. There
would be no customs checks on vehicles containiaghandise. However, these customs formalities
would not actually disappear, they would be replabg new control systems no longer requiring
verification or documentation for merchandise cirggénternal borders.

One precondition, however, must exist before cdsitom indirect taxation can be abolished.
The VAT rates need to be harmonized. Switzerlandlevbave to raise its normal VAT rate to at least
15% whereas it stands at 7.6% at the present time.

Despite the restrictions mentioned above, two aoacefrom the Chur University of Applied
Sciences, Ruedi Minsch and Peter Moser, believe tifia kind of customs union would enable
Switzerland to see a 0.85% annual rise in GDP (bhin& Moser 2006Y. This assessment is truly
spectacular!

The researchers estimated expenditure for Europegon borders at 3.8 billion francs per
year. Their study was commissioned Ayenir Suissea think-tank with close links to the Swiss
economy, and included a poll conducted in 600 comngsa The researchers factored in all the prickly
issues for businesses; customs costs, VAT dedwsctiaiting time, certificates of origin, and protduc
authorizations.

5 EFTA has established an extensive and usuallyréghoetwork of contractual free trade relationsaér the world.

See http://www.efta.int/content/efta-secretariaftrade/fta-countries.

" Ruedi Minsch and Peter MoseFeure Grenzen. Die volkswirtschaftlichen Kosten Helischranken: 3,8 Milliarden
Franken Zurich, Avenir Suisse, 2006.
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The study concluded that border-related chargels ppexport costs by 1.9% and imports by
approximately 2.3%.

The two authors believe that costs linked to bomtercedures might be higher. They had
omitted to factor in the tendency of foreign entigs to take advantage of the border in ordeik® h
up duties simply because the purchasing power itz&hand was high.

An ambitious customs union might, in this way, haesluced a number of technical
difficulties, while allowing a wind of liberalismot sweep across the relatively stultified Swiss
marketplace. Employers unions, however, fought regjaihe proposal and it was therefore highly
unlikely to be proposed by the Federal Council.

Towards a Framework Agreement?

The idea of a framework agreement covering alkiiyeements was launched in 260Swiss
officials took the initiative. Initial reaction dhe European Commission was not very positive. Over
time, however, its attitude had become less neggagithough still not enthusiasfic.

Matthias Brinkmann, Head of Unit in the Europeanm@dssion’s Directorate-General for
External Relations, stated that the idea of sig@irigramework Agreement could be of interest to the
EU provided that it brought added value throughezimanism that would facilitate permanent political
dialogue between the partn¥rsThe Commission, however, will wait to see the &wproposals
before making its own suggestions.

Unfortunately, the Federal Council will not unviégd own views before a possible referendum
in 2009 on the extension of the EU-Swiss bilatagaitements with Bulgaria and Romania. The Swiss
government fears that by detailing its frameworkeagnent it could give ammunition to the opponents
of enlargement. Berne accepted the extension ef dréry to both countries’ nationals when they
joined the EU at the start of last year. But tlidaisonistSwiss DemocratandLega dei Ticinesavant
to block the change and invoke images of Switzerlaring swamped by an invading horde of
undesirables, stirring up anti-Roma sentiment a& Hame time. Their rhetoric will probably
degenerate into pure xenophobia.

In the opposing corner, a broad coalition favouphalding Switzerland's international
commitments and its tradition of openness. Thisgamludes parties from both the right and left of
the political spectrum, plus industrialists andl&s unionists, intellectuals and journalists. Tinegin
argument will be to remind voters that, if theyevagainst the free movement of labour, the EU would
be perfectly within its legal rights to rescinddtédral agreements with Switzerland. Then the cglantr
entire European policy would crumble.

Under these circumstances, no substantial documiginbe published until 2009. Legally
speaking, the Federal Council can wait until Decen#®12 to answer a proposal by a Swiss Member
of Parliament?

To overcome the lack of sources, | carried outriiésvs with Swiss and European officials in
charge of the dossier. This already gives some adeghe positions of both partners, although it is
unfortunately not enough.

Rationale for a framework agreement

The idea of a framework agreement came from therghton that all agreements between
the EU and Switzerland were improvised in a veggpratic way without any pre-established model
and without any final direction. This distinguisheem from the EEA as well as from the numerous
association and partnership agreements betweeRUWhand third countries where a comprehensive
framework provided the first step for the condund development of these relations.

The typical format of agreements between the EU #md countries consists of a

8 See “Cabinet weighs alternatives to EU membershipiww.swisspolitics.org, quoting interview withtae Secretary
Michael Ambuhl of the Integration Bureau, datedJLi@ie 2005.

® CEPS, 17 February 2007. http://www.ceps.be/Arfitip?article_id=514

10 http://www.ceps.be/Article.php?article_id=514

1 Accord-cadre entre la Suisse et I'UPostulat déposé par Philipp Stahelin, 05.10.2005.
http://www.parlament.ch/F/Suche/Pages/geschagie?agsch_id=20053564
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cooperation/association council at the foreign stars/commissioner level, a cooperation or
association committee at the level of senior ddfisupported by a set of sectoral sub-committées o
experts and lower-level officials. A parliamentargmmittee consisting of representatives of third-
country national parliaments and of the EuropearlidP@ent accompanies this executive branch
structure. In many cases, the official instituti@me supplemented by institutions and/or mechanisms
of dialogue between non-state actors (trade uniondsstry federations, business, etc).

In the Swiss case there is however no such highl EBwd comprehensive mechanism. Instead
there are sporadic meetings between Swiss miniatet€£U Commissioners, held particularly in time
of crisis.

Mixed committees

Normally, agreements between the EU and Switzerdaaddministered by mixed committees
which see to their proper functionif.They serve as platforms for mutual consultatioios,
information exchange, as well as for advice. Innfired committees the two parties have the power
of decision-making only if expressly stipulated time agreements. However, they must reach a
unanimous decision. In the performance of thesetioms the mixed committees meet at various
levels, both at the level of experts and at thelle¥ high-ranking officials.

For example, the mixed committees can approve noatibns in appendices to the
agreements in so far as these are of a technit@enge.g. lists of laws or products). Changeshin t
provisions of the agreements themselves and incpkat the introduction of new obligations on the
parties must be approved via the appropriate déonasicedures of the EU and Switzerland.

The Bilateral Agreements are conceived of as siati@ature (except for Schengen/Dublin and
the Civil Aviation Agreement). The mixed committeésr the Schengen/Dublin Association
Agreement are of a special kind in that they penfowo different tasks: on the one hand they oversee
the proper functioning of the agreements, and endtner they are involved in further developing
existing Schengen/Dublin legislation.

Since the agreements are based on the equivaldénite taws on both sides, it is in the
interest of both parties to maintain this statugmvhew legislation is adopted. Adaptations might be
required, for example, for reasons relating to cefitipn (from avoidance of barriers to market
access) and the question of legal security. Inscadeere one of the parties plans to change certain
legal requirements, information exchange and céasoh are the agreed procedures.

A framework agreement to streamline existing biledbagreements

Such a framework agreement could ensure that egjstis well as future bilateral agreements
become part of a more coherent and effective méstmanits purpose would be to simplify
administration of the many agreements linking Seviemd and the EU. Their implementation work
would be subject to comprehensive coordination.rAfram the fact that a framework agreement
could encourage synergies within mixed committeesfacilitate coordination of work, it would also
give a better overview, save time and improve eficy.

Bilaterals | and Il also increased the workloadbforanches of the Swiss government. There
are also difficulties keeping parliament activehyaélved. This raises important issues for the Swiss
parliament which has relatively few resources adé to it in its oversight of foreign affairs. A
framework agreement could in this regard ease camwation and transparency.

Merging the various joint committees under one slagimbrella

One proposal to improve coordination would be tagaehe various joint committees of the
main sectoral agreements and the hundred secoadaegments under one umbrella, similar to the
EEA Joint Committee and indeed to most other mstihs involving senior officials in EU external
relations agreements.

One concern expressed was the fear of creatinggabdraar”, in which Swiss ministers and
EU Commissioners would just record the results hef humerous committees. This higher level

12 Note that there are 2 mixed committees for agicalbut none for the agreement of the taxatioseefngs.
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mechanism might then lose the cooperative spirth wihich solutions are pursued in the joint
committees.

Political dialogue

The notion of political dialogue covers two potetii different concepts.

First, it means essentially a high level on-goingjqy dialogue on the general meaning of the
bilateral agreements with a view towards signing omees. As a matter of fact, Swiss-EU agreements
do not include provisions for a multi-faceted ardularised political dialogue, as is typically tese
in agreements between the EU and other non-menthattrees. As a consequence, Swiss concerns
are less likely to be raised on the EU’s agendtp aeceive a hearing than those of most other third
States. Such a dialogue could also help to fineé@teble overall solutions in the case of blocksgout
different dossiers.

On the Swiss side, the fear, however, exists thiatkind of coordination committee might
tend to politicise the issues and provide linksMeein non-related policy areas. On the EU side, the
view is expressed that such dialogues play a ldnitde in shaping the overall relationship withrdhi
countries.

It is also interesting to observe experiences diftipal dialogue in the EEA and other
associations. The initial idea was that the EEA r@@duwould consist of what was the then 15 EU
foreign ministers, the three EFTA/EEA represenggiand the European Commissioner for External
Relations. Over time, however, a practice develogkdreby the EU side was represented not by the
foreign ministers of the Member States and thenGbemissioner, but by their deputies or senior
officials. This model was increasingly seen as tisfstory. The size of the association councils wa
also found to be too cumbersome. The EU then dédmstreamline its participation in all associatio
councils and in the EEA. Instead, the EU is nowesented by a ‘Troika’, consisting of the relevant
European Commissioner, the foreign minister of todating EU Presidency and the High
Representative for the Common Foreign and Secwriiicy (CFSP). While this facilitates the
proceedings and improves possibilities for a reddate among the interlocutors, the absence of the
Member States reduces the potential significandcbeopolitical dialogue.

Second, a political dialogue could mean that the &t Switzerland would discuss
international political issues such as defenceptim, immigration, and UN matters. Again, such
political dialogue already exists between the EWJ arost non-EU European countries.

Participation in the shaping process

Swiss officials would be interested in obtaining thight to participate in all consultations
pertaining to Community legislation that is of redace to bilateral agreements with Switzerland.
This is already the case for three agreementsthien¢ are those in Berne who want to formalize the
arrangement and include almost all existing agredsnd he three agreements in which Switzerland
participates in EU decision shaping are: air transpthe Schengen and the Dublin association
agreements.

The Schengen association agreements provide a nuiffieling from the standard EU
cooperation and association agreements. The Scheaggociation agreement goes further than
standard EU cooperation and association agreenregtanting greater access to the decision-making
process in EU institutions than any other EU thawlintry agreement. Representatives of the
associated states (Norway, Iceland, Switzerlanth participate with a say, but not a vote, in the E
Council of Ministers machinery (in the guise of tBehengen Mixed Committee) at the level of
experts and junior and senior officials, as welirasisters.

The Schengen case is however very specific. THisiaf participation of Norway, Iceland
and Switzerland in the shaping process was onhsiples for two reasons: Schengen was first
negotiated as an international law agreement ahdlater introduced as EC law; Norway and Iceland
benefited from the exceptional circumstances ofalheady existing free movement of persons within
the Nordic Union. This very special context wilviever not be repeated.
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Therefore, a possible solution would be to imithie agreement on air transport. In this area,
Switzerland is not seated in the room during thesilen-making procedure but is fully informed by
EU officials of the latest proposals for new legigin.

It seems that Swiss authorities would be interestedgetting such an “air transport”
mechanism. The EU is however less interested imtigih such a privileged situation to a third
country. According to officials in the Commissiauch a concession would be granted to Switzerland
only if Switzerland was committed to adopting altrastomatically the evolution of EC legislation.

Quasi automatic updating of existing agreements

According to the EC Commission, quasi-automaticating) of existing agreements to keep in
line with the evolution of the relevamaijuis would lead to greater simplicity and security thhe
present method which consists of renegotiatinglightest change in Community law.

Today, in the case of evolution of the relevant @amity acquisnothing is clear about what
Switzerland has to do (except again in the airgpant agreement and in the Schengen/Dublin case). |
is generally assumed that Switzerland will adaptos@mously over minor issues. The Joint
Committee set up by each bilateral agreement makenechnical changes to the annexes of the
agreement but add no new obligations. If therbasyever, a major change in EU legislation, another
treaty would be expected.

The air transport agreement could also be a kinshadel. There, thacquisis explicitly the
legal basis of cooperation, and the EU institutienthe European Commission and the European
Court of Justice — have competences in surveillaarmk arbitration in specified areas (in this case
competition and state aid policies in the fielctvil aviation).

In the case of the Schengen and Dublin associagmeements, the situation is slightly
different. Newacquisrequires approval from the Swiss Parliament, loutase of a refusal, the
agreement could be terminated.

The air transport model could win support withie tBwiss administration as it will facilitate
smoother application of the bilateral agreemenités Thechanism will, in all liklihood, be ferocioysl
fought by the far right and eurosceptic supporgrsh as the Swiss People’s Party (SPP) and the
Campaign for an Independent and Neutral Switzer{@INS). These two groups will strongly oppose
what they call a «colonial contract».

A “classical” association agreement

Some analysts argue that Switzerland should sgpmarehensive association agreement with
the EU. This idea is not helpful. On the one haBt-Swiss bilateral agreements are already
“association agreements” as they are based onl&8i0 of the European Community, as is the case
for most agreements between the EU and third ciegnt@rticle 310 does not describe, however, the
content, the structure and the organs of this ageeé

On the other hand, both Swiss and EU officials smeptical about the idea of a “classical”
association agreement. They would prefer to take thistances from existing models, claiming that
this association would entail more complexity ardemditure without improving the efficiency of the
agreements. This would require renegotiation of ¢éhére set of bilateral sectoral agreements; a
prospect these officials are unlikely to supporagmatically, their main focus remains on improving
content, they do not want to open a Pandora’s Adglassical’ association would makdabula rasa
of the past without providing any major improvement

It appears that a possible future framework agre¢fetween the EU and Switzerland would
not entail spectacular revamping and would chamgkimg fundamental in the current situation. The
fact remains, however, that when we take a closek bt the details, we note that the framework
could contain a large number of minor innovatidmet tmerit further study, particularly for specitdis
of the external dimension of the EU, for instanuations such ashaping process, joint committees,
evolution of acquigtc.

Conclusion
A coming together of Switzerland’s legislation witie EU will continue in the coming years
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as there is a common interest in reaching agreanm&he EU is engaged in a bilateral path with the
Confederation and nothing indicates a shift ofctiom, although there may be less tolerance argl les
flexibility with the 27 countries now involved.

It is however difficult to draw generalizations finothe Swiss ca$& because the bilateral
agreements were negotiated in a different periati with a very unusual country. In other words,
what was acceptable for the EU with 15 Member Statethe late 1990s and early 2000s is
necessarily different today. Moreover, Switzerlaadyealthy and well-connected enclave within the
historical centre of the EU, enjoyed a differentgagning position compared with today’s non-EU
countries which are geographically more remotegrofack political connections in the EU capitals
and are relatively too poor to obtain as many cssicas as the Swiss did from the European Union.

Finally, almost all relations of the EU with itsiglkebours (EEA, Stability and Association
agreements with the Western Balkans, Europe agrasjneere much more comprehensive than the
agreements with Switzerland. The levels of theudtires and organizations are more sophisticated
than in the Swiss case. In this regard, the veegifip experience of Switzerland is hardly expolgab
to other countries. At this stage, only Israel,hwib comprehensive association agreement, seems to
partly fit Switzerland’s casé This does not mean, however, that the Swiss casrot serve as a
model for other non-EU countries. Yet if it dogswbuld be more an interesting experiment than an
actual model.

13 Regarding Bilateral Agreements used as modelpdssible agreements between the EU and other desisiee René
Schwok and Christophe Bonte, “EEA and SwitzerlanBU Bilateral Agreements in Comparative Perspectiéhat
Lessons?” in Paul Demarett al. (eds.), Regionalism and Multilateralism after the UruguayuRd: Convergence,
Divergence and InteractiqrBrussels, European Interuniversity Press, 1997 2-60. Marius Vahl and Nina Grolimund,
Integration without Membership. Switzerland’s Baletl Agreements with the European UnidBrussels, Centre for
European Policy Studies, 2006.

14 “UE/Israél: dans ur non paper »discrétement étudié par la Commission, Israélraspiun statut de quasi-Etat membre
de I'UE", Agence Europet June 2008.

See also Alfred Tovias, “Exploring the ‘Pros’ ar@ons’ of Swiss and Norwegian Models of Relationthvwhe European
Union”, Cooperation and Conflic2006, Vol. 41, No. 2, pp. 203-222.
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ANNEXES

I The Seven Bilateral Agreements |

(1) Air Transport. Thanks to this agreement Swigknas are put on an equal footing with their
European competitors. They may also hold a majastigre in EU companies. This agreement
nonetheless came too late to avert the Swissakrbpitty.

(2) Public Procurement Markets. This concerns #uogorocal opening of Community public markets.
The others had already been opened by agreemeetecinto with the World Trade Organisatipn
(WTO).

(3) Participation in Community Research Programiis Twas a confirmation that Switzerlandg
participation had been in jeopardy. From JanuaB004 Swiss researchers have additionally the game
participation rights as their EU State member pagn

(4) Agriculture. This agreement reduced customseduind quotas on certain agricultural produgcts,
with the exception of fresh meat, wheat and millkal$o did away with non-tariff trade barriers. &$
result, prescriptions for veterinary medicine atahpprotection are recognized as equivalent.

(5) Elimination of Technical Barriers to Trade. Thgreement introduces mutual recognition| of
conformity assessments: evaluations, inspectiaersificates and authorizations. This means lesg red
tape at border crossings but not adoption of tlassis de Dijon » principle.

(6) Overland Transport. This allows free circulataf trucks above 28 tonnes. It brings with it avne
tax system and led to the construction of two emasrcrossborder railways: those of the Létschberg
and the Gothard Alpine crossing points.

(7) Free movement/establishment of persons. Thiesents the phased elimination of restrictiong for
EU citizens with a work permit or who are finantjaelf-sufficient.

Il The Nine Bilateral Agreements I

(1) Taxation of savings. Switzerland imposed a khalding tax on all income from savings of persons
with residency in the EU. Banking secrecy was naaird.

(2) The Fight against Fraud. Switzerland underttmlhelp the EU fight against fraud in customs
duties and indirect taxes. It obtained further gntges concerning its banking secrecy.

(3) Schengen/Dublin. Schengen: checks on persoberders were abolished. Switzerland may till,
however, maintain customs controls on merchandsiblin: the request for asylum in Switzerlapd
was prohibited if the request had already been nradrother European State.

(4) Processed Agricultural Products: reduced custdaties on processed agricultural products
chocolate, biscuits, soups, instant coffee).

(5) Statistics. Switzerland joined Eurostat, thatiStical Office of the European Union.
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(6) Pensions. Switzerland agreed to grant an inctamesxemption for the pensions of retired
officials living in Switzerland. Only fifty personsere affected.

(7) The Environment. Switzerland joined the Euap&nvironment Agency (EEA)

EU

(8) MEDIA. Swiss participation in MEDIA, an EU progm aiming to strengthen the European

audiovisual industry

(9) Education, Occupational Training, Youth. Swassticipation in EU programs aiming to encourage

cross-border mobility of students, trainees, andingp people. (Socrates, Leonardo da Vinci
Jeunesse).

et

1 Concrete Accession Issues

Telecommunications

Industrial Policy

Small and medium-sized enterprises
Genetic engineering

Vocational training and youth policy
Social policy

Veterinary and food policy

Equal opportunity

Consumer policy

Agricultural free-trade area

Health care

Common agricultural policy

Civil protection, sports

Consumer protection

Tourism

Forest economics

European citizenship

Competition law and merger control
Legal status of citizens

Economic and monetary union
State aid

Company law

Common security and foreign policy
Intellectual property

Common defence policy

Value added tax

Common trade policy

Special consumption tax

Corporate taxes

Withholding tax

Relations with third-party states
European neighbourhood policy
Tax on transactions on securities
Human rights policies

15 An unofficial list based on Federal Council andd&hean Commission reports.
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Tax allocations for cooperation in the critical@s®f justice and internal affairs
Regional and structural policies for police coofiera

Energy policy

Judicial cooperation
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Concluding remarks
Marc Francd

Thank you for inviting me to this workshop, | fouitdmost interesting and stimulating and
although | have been with the institution for abthirity years | gained some additional insights.
Listening to presentations and discussions | cdulaglp thinking how drastically the EU changed
over thelast 15 years,both in terms of deepening and widening. Referinghe topics under
discussion during the workshop, deepening refetberfirst place to the single market entering into
force on 1/01/1993, widening to the jumbo enlargeired 1/05/2004. All we have been discussing
these two days is indeed post 1993.

The reason is fairly simple: non members have #erest in developing relations with EU in
those areas where the EU hadrang internal policy. Before the entry into force of the single market
the EU (or rather the EEC) had already developezhasof the major trading partners (and interesting
export market) in the world but it was basicallguestoms union. It was represented in WTO and had
concluded a series of preferential and non prefideinade agreements with third countries. Fordhi
countries, there was no need to “integrate” with HEC, as the EEC was not fully integrated itself.
This changes when the EU develops an integratewl€3i market which makes alignment an
interesting option for major economic partners.c8ithe Amsterdam Treaty, the EU is building up its
responsibility in the area of “Justice Freedom &@weturity” and as we have heard during the
workshop, cooperation in that field between EU #mdd countries is rapidly increasing. Little has
been said during the conference on CFSP/ESDP. petha entry into force of the Lisbon Treaty and
its provisions to strengthen the EU’s action ineemél policy will promote more cooperation in that
area

Two major events had an impact on third countries’interest in integrating with EU: internal
market — enlargement

The moment theingle marketwas realised, for trade partners it becomes istieig to align
themselves with the rules and regulation on thatketaas this facilitated access by their economic
operators to the EU market — short of becomingrhdimber. Interest is therefore the main motivation
for EEA countries and Switzerland to accept thagpile of alignment — at the cost of de facto givin
up part of their sovereignty in economic legislatidhe question is however, to what extent is this
process sustainable? The more legislation is hamednthe less scope there is for not following
changes in legislation or additional legislatiorheTless scope is left for autonomous, sovereign
decision making. Although this may be perfectlyatesible from a technical and economic point of
view; politically it is taking over the “democratieficit” of the EU in a more drastic form: in th#J
citizens complain they can not influence EU dedcisithat increasingly impact their daily life; it is
even more true of the citizens of Norway and Switrel, where parliaments do take over legislation
they have not even participated in drafting.

The second important moment in the definition dhtiens with non members is the jumbo
enlargement This is in the first place a decision about whani and who is out; secondly what to do
with the neighbouring countries that are not imor yet in.

As far as the EU is concerned, the basic motivanaime development of relations with third
countries to the east and to the south waavtmd turning the EU into an island of stability ard
prosperity surrounded by instable and poor regions. The afs&ivil wars on EU’s doorstep of the
development of uncontrollable migratory flows islé®d far from theoretic.

In the first place ar\ssociation and Stabilisation Proceswas launched in 2000, offering the
countries of the Western Balkans a type of agreéneny similar to the Europe Agreement concluded
with the new member states, offering a perspeativenembership and setting up a process for
promoting preparation, very similar to the proctes brought the candidate countries from CEE to
membership.

* Head of the European Commission Delegation in Mas@Russia)
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Next, in 2004, came thé&leighbourhood programmesfor countries in Central Europe,
Caucasus and the Southern Mediterranean. For ttmseiries Action Plans are being prepared
bringing them closer to the EU, internal markepanticular.

The programme was initially conceived with the Cahénd Eastern European countries in mind, to
provide them with a kind of waiting room solutiontil they were in a position to join the EU. It was
however clear that a similar approach had to extertie neighbours in the South Mediterranean, at
the expense of the homogeneity of the grouping.

Whether for the ASP or for the ENP, theechanism is the samean action plan is prepared
for bringing the country closer to the EU, a coepien programme and financial resources are
decided in support of the implementing of the atiitan and regularly progress is being assessed and
action plans adjusted.

The question arises: what is the interest for thodntries in participating in this process? One
can indeed argue that is for their own good torrefand develop their economy and society, but this
“Popeye argument” (you have to eat spinach becduisegood for your health) politically rarely
works. The question is therefore more preciselyatvit theprize at the end of the process if it is
membership, the process may work — as it workedfimiging the candidate countries in Central and
Eastern Europe in the EU. However, for some coestin the Southern Mediterranean in particular,
for which membership is no option, the in the pesceosts may outweigh benefits and questions of
sovereignty may crop up.

This basically is thereason why Russia did not want to join the neighbahood
programmes. Russia is keen on its sovereignty and has asthige no interest in membership of the
EU. Moreover, over the years Russia has come t@dhelusion that the relations of EU with third
countries (and also the existing PCAs) are noteagemts between equal partners. To put it crudely,
Russia does not need a “to do list”, even lesparteard.

This is going to be thehallenge for the negotiation of the new agreemenRussia wants to
be accepted as it is and to be treated as an pgttakr in an agreement with symmetrical rights and
obligations. The EU is however of the opinion tliEspite what has been realised, the reform process
is not finished and in particular in the area ahoaon values, still a lot needs to be accomplished.

In all discussionssovereigntywas a recurrent theme:

= Russia as a sovereign state does not want ta #ebhiEU legislation is the model for its own
economic legislation.

= EU’s neighbours - the perspective of memberstefpihng — are willing to forget about
sovereignty and accept the legal alignment as uiidingy principle of the relations with the EU.

= Switzerland and EEA countries are willing to pugir sovereignty between brackets and in an
“autonomous” manner adopt the acquis communaut@imost automatically, motivated by the
interest their economic operators have in a smaotkss to the large EU market.

= Within the EU, transfer of sovereignty from thational to the supranational level, is the
essence of the existence and the functioning ofJitiien.

In this the EU functions as a unique form of deraogr not so much the ballot box, but the
public debate on EU issues in the widest possiaieety of forums, makes it possible to take cit&gen
interests into account. And as long as the systentiraies to perform to the benefit of the large
majority, no fundamental questions are asked. Hewsdtie basis of our (and Swiss, Norwegian, other
European countries) democratic system is still taglitional ballot box. In EU or in its partner
countries, there always remains the danger thatldssical form of democracy comes back with a
vengeance and in times of doubt or dissatisfactsults in an EU unfriendly vote. There could be a
risk that partner countries, taking over the acquosmmunautaire, also take over its “democratic
deficit"?

Conclusion
The discussion can be summed up in three bulleitpoalready mentioned by the speakers at this
conference:

= Relations are driven by interest and goals
- Goals and interests are crucial in determiningleho
- This leaves the question of sovereignty — legitignto be sorted out
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