
 Electronic copy available at: http://ssrn.com/abstract=1400000 Electronic copy available at: http://ssrn.com/abstract=1400000

 1

This is a preprint  of an article submitted for consideration in the INTERNATIONAL 
JOURNAL OF HUMAN RIGHTS Volume 14, Number 7, December 2010 , pp. 

1058-1071 [copyright Taylor & Francis]; available online at: 
http://www.ingentaconnect.com/content/routledg/jhr/2010/00000014/00000007/art00

003. 

 
 
A few Comments on a Comment: The UN Human Rights 
Committee’s General Comment No. 32 on Article 14 of the ICCPR 
and the Question of Civilians Tried by Military Courts 
 
Evelyne Schmid 
 
International Law, The Graduate Institute of International and Development Studies, 
Geneva, Switzerland 
 
Evelyne Schmid 
evelyne.schmid@graduateinstitute.ch 
 
(Received 4 March 2009; final version received …) 
 

In its recent General Comment No. 32, the UN Human Rights Committee (‘the 
Committee’) has addressed the question when civilians may be tried by military 
tribunals. This article analyses the Committee’s statements on this contentious issue and 
traces the negotiation history of the relevant paragraph in General Comment No. 32 on 
Article 14 of the International Covenant on Civil and Political Rights. The Committee 
insisted that whenever a State tries a civilian before a military or another special tribunal, 
the State party not only needs to offer the due process standards contained in Article 14 
of the Covenant, but that States are moreover required to provide objective reasons to try 
a civilian in a military court. The second condition was one of the most controversial 
issues during the drafting of the General Comment. This article concludes that claims of 
a novel and unjustified departure from previous jurisprudence are exaggerated. While the 
Committee’s statements on the use of military tribunals to try civilians are legally well-
founded, the article recommends how the Committee could explain and defend its stance 
in a more robust way if faced with subsequent individual communications. 
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Introduction 
This article analyzes the second most recent General Comment (GC) adopted by the 
Human Rights Committee (HRC or ‘the Committee’). The long comment deals with 
the right to equality before courts and tribunals and to a fair trial under Article 14 of 
the International Covenant on Civil and Political Rights (ICCPR).1 It replaces the 
Committee’s earlier GC 13 of 1984.2 The article analyses how the HRC has addressed 
the question of the trial of civilians in military tribunals; one of the most contentious 
issues confronted in the negotiation of the GC. 
 

GC 32 is an important document, especially since the Committee’s 
jurisprudence on Article 14 of the Covenant is particularly developed and expansive. 
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The negotiation of the GC started at the Committee’s 88th session in 2006 in Geneva 
and was finalized at the 90th session in July 2007. The drafting process was chaired 
by Committee member Posada (Colombia). Kälin (Switzerland) was the Special 
Rapporteur of the Comment. The fact that numerous governments and organizations 
commented on the drafts confirms the interest in the issues dealt with by the GC.3  
 

While the main part of this article is dedicated to the question of the trial of 
civilians in military tribunals, other aspects of the rich content of the GC however 
merit to be mentioned in section II. After briefly discussing the raison d’être of the 
new GC and situating it in its contemporary context, section II outlines the structure 
of the Comment and mentions some of its most notable aspects. Since one of the most 
controversial paragraphs of the GC is paragraph 22 relating to trials of civilians in 
military and special tribunals, the entirety of section III analyzes this paragraph. The 
article concludes that claims of a novel and unjustified departure from previous 
jurisprudence are exaggerated. While the Committee’s statements on this 
controversial issue are legally well-founded, the article recommends how the HRC 
could explain and defend its stance in a more robust way in subsequent cases. 
  

Why a new General Comment on Article 14? 
Article 14 of the Covenant is not only one of the longest provisions of the ICCPR, but 
has also been at the heart of many individual communications submitted to the HRC. 
The fair trial provision is an undisputable classic of civil and political rights. It is also 
a central provision for the safeguard of other rights, including many of the explicitly 
non-derogable provisions of the ICCPR.4 General Comments are adopted by the HRC 
to provide guidance to member States for submitting their periodic reports, to restate 
or clarify issues from previous Concluding Observations or from individual 
communications. The need for a new GC on the main fair trial provision of the 
Covenant5 is clearly related to recent developments in the international legal sphere. 
Increasingly, debates on fair trial take place outside the traditional realm of formal, 
ordinary domestic courts as we traditionally understand them. First, numerous 
measures taken by States in the context of countering ‘terrorism’ are related to 
attempts to establish bodies such as the US military commissions. Not only are there 
doubts whether they fall under the notion of ‘tribunal’ as envisioned by Article 14,6 
but they in any event raise concerns about their consistency with Article 14 of the 
Covenant and their use in relation to non-derogable rights such as the prohibition of 
torture and ill-treatment. It should be stated upfront that this is not an essay on the 
American military commissions to try individuals detained in Guantánamo Bay. But it 
is clear that the need to update the previous GC on Article 14 has become urgent 
against the background of the United States – one of the most influential driving 
forces in the negotiation of the Covenant –challenging not only the specific 
guarantees of Article 14, but the applicability of the Covenant itself.7 At the same 
time, and not only since the terrorist attacks of September 11, other States have 
extended their use of military or special tribunals to try individuals suspected of (often 
broadly defined) offences against the security of the State. 

A second reason for updating GC 13 was that key terms on the scope of the 
Article have not been clarified in the previous comment. Some of the difficulties with 
Article 14 are related to the definition of a ‘criminal charge’ or ‘a suit in law’ as the 
conditions which trigger the application of most parts of Article 14. The new General 
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Comment offers some useful explanations on these terms. Importantly, the HRC has 
considered under what circumstances customary tribunals and other judicial bodies 
entrusted by the State fall under the regime of Article 14.8 

A third factor advocating for an update of GC 13 may be related to issues 
encountered in international tribunals. Even if the ICCPR is clearly directed at States 
parties, Article 14 had been pleaded before international tribunals.9 It is obviously not 
stated that the Committee had such situations in mind and the issues are important in 
any tribunal, but observers of the proceedings before international tribunals will share 
the suspicion that the Committee included the clarifications on the issue of self-
representation or on the confidentiality of evidence in light of recent developments in 
international tribunals. 

The structure of General Comment 32 and some of its notable aspects 
The structure of the GC follows the architecture of Article 14. Before the HRC 
elaborates on the details of the Article, a few general remarks are made. The 
Committee stresses the importance of the fair trial provision and explains the 
difference between the first sentence of paragraph 1 and its second sentence.10 This 
distinction is crucial, since the first sentence of paragraph 1 ‘sets out a general 
guarantee of equality before courts and tribunals that applies regardless of the nature 
of proceedings before such bodies’,11 while the second sentence of the same 
paragraph is only available if the individual faces a criminal charge or if his or her 
rights and obligations are determined in a suit of law.12 The procedural guarantees 
contained in paragraphs 2-5 of the article only apply to persons charged with a 
criminal offence. Paragraph 6 entitles individuals to a right to compensation in cases 
of miscarriage of justice in criminal cases and paragraph 7 prohibits that a person is 
tried or punished twice for the same offence. The general remarks of GC 32 also 
contain a restriction of reservations,13 and a confirmation of the Committee’s earlier 
considerations that some fundamental aspects of fair trial are effectively non-
derogable.14 
 

Part II of the GC elaborates on the first sentence of article 14(1), which applies 
to all judicial bodies with any judicial tasks and which guarantees the right to equality 
before courts and tribunals.15 The most interesting aspect in this regard is the 
Committee’s insistence on the positive obligation to ensure access to justice without 
distinction.16 In light of the discussion of the trial of civilians in military courts, it is 
important to note that paragraph 14 of the GC specifically mentions that ‘equality 
before courts and tribunals also requires that similar cases are dealt with in similar 
proceedings’.17 
 

Part III of the GC deals with the second sentence of the Article, which 
provides for a fair and public hearing by a competent, independent and impartial 
tribunal established by law. The Committee offers some useful clarifications of the 
key terms of ‘criminal charge’ and ‘suit at law’.18 The GC also insists on the absolute 
requirements of competence, independence and impartiality of tribunals.19  
 

The paragraph dealing with the presumption of innocence (Section IV) 
contains a number of important elements. Suffice it to say that the paragraph directly 
addresses the media by stating that ‘[t]he media should avoid news coverage 
undermining the presumption of innocence’20. The Committee does however not 
specify the consequences of a failure of the media to follow this call and the 
respective role of States with regard to news coverage by private media.21 Section V. 
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of GC 32 is the longest section of the Comment and deals with the procedural 
safeguards of persons charged with a criminal offence. Many paragraphs would merit 
detailed analysis. For instance, the HRC has made a very important confirmation that 
the term ‘adequate facilities for the preparation of his or her defence’ in Article 14(3)b 
must include access to documents and evidence that the prosecution plans to offer in 
court against the accused or all exculpatory evidence.22 This is not only highly 
relevant in trials related to national security, but has also become a difficult issue in 
the International Criminal Court.23 Other very notable aspects of the fifth part of the 
GC include the statement that the right to self-representation is not absolute, but may 
be restricted in the interests of justice24 or that the burden is on the State to prove that 
statements made by the accused have been given of their own free will.25 At the same 
time, it would be presumptuous to expect that one Comment could resolve all 
uncertainties with regard to the complex fair trial provision; in particular with regard 
to issues around which there is no consensus. Therefore, some questions remain 
unresolved. One of these issues is the question of whether or under what 
circumstances the anonymity of witnesses may be compatible with Article 14(3)e and 
how the vulnerability of those who testify might be taken into account. The paragraph 
of the GC dealing with witnesses is silent on the issue of anonymity, but emphasizes 
that the defence must ‘be given a proper opportunity to question and challenge 
witnesses against them’.26 Juvenile persons and the ‘desirability of promoting their 
rehabilitation’ are dealt with in the sixth section of the GC.27 Section VII clarifies that 
the review by a higher tribunal should be interpreted to mean that if domestic law 
provides for further instances of appeal, the convicted individual must have effective 
access to them.28 Section VIII insists on the substantive right to compensation in cases 
of miscarriage of justice,29 and section IX confirms international jurisprudence that 
the provision of ne bis in idem does not prohibit retrial in the jurisdiction of another 
State or by an international tribunal.30 In this regard, a new element deserving 
appraisal is the inclusion of a paragraph stating that the repeated punishment of 
conscientious objectors may amount to punishment for the same crime.31 The last 
section of the GC may be the most disappointing one from the view of providing 
guidance and clarification. Section X addresses the relationship of Article 14 with 
other provisions of the Covenant. The HRC emphasizes the relationship with the right 
to an effective remedy, the right to life and the prohibition of torture and ill-treatment, 
detention and expulsions of deportations. While this is clearly not an exhaustive list of 
provisions related to Article 14, one could have hoped for the inclusion of the 
derogation clause in the analysis of the other provisions related to Article 14. 
 

The remainder of this paper is exclusively dedicated to the paragraph of the 
GC dealing with the use of military tribunals to try civilians, an important aspect of 
the GC. As noted by Kälin during the drafting process, the issue under consideration 
by paragraph 22 in the third section of the GC is not military courts per se, but the 
trial of civilians in such courts.32 While it was the military justice systems in the Latin 
American dictatorships which have triggered the discussion on military tribunals and 
the administration of justice, the discussion is relevant for all regions of the world33 
and concerns about the issue have reawakened in the context of the ‘war on terror’. 

Military Tribunals to Try Civilians: Paragraph 22 o f GC 32 
The HRC has faced a formidable task in drafting paragraph 22 of the GC. It has made 
a justified statement on the very controversial topic of trying civilians in military 
tribunals.  
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Paragraph 22 reads:  
The provisions of article 14 apply to all courts and tribunals within the scope of that 
article whether ordinary or specialized, civilian or military. The Committee notes the 
existence, in many countries, of military or special courts which try civilians. While the 
Covenant does not prohibit the trial of civilians in military or special courts, it requires 
that such trials are in full conformity with the requirements of article 14 and that its 
guarantees cannot be limited or modified because of the military or special character of 
the court concerned. The Committee also notes that the trial of civilians in military or 
special courts may raise serious problems as far as the equitable, impartial and 
independent administration of justice is concerned. Therefore, it is important to take all 
necessary measures to ensure that such trials take place under conditions which 
genuinely afford the full guarantees stipulated in article 14. Trials of civilians by military 
or special courts should be exceptional, i.e. limited to cases where the State party can 
show that resorting to such trials is necessary and justified by objective and serious 
reasons, and where with regard to the specific class of individuals and offences at issue 
the regular civilian courts are unable to undertake the trials. (..).34 

 
This section explains that the paragraph in the GC is consistent with the 

Committee’s previous jurisprudence as well as the wording, object and purpose of 
Article 14. The difficulties in the negotiation process of paragraph 22 were essentially 
linked to the following two connected questions: First, whether the HRC should limit 
itself to the question if a specific tribunal afforded all judicial safeguards – the 
standards test – or whether the Committee should also ask a State to provide objective 
reasons to try a civilian in a military court – the justification test. Once the first 
question was answered in favour of including the justification test, the second 
controversy was whether it was incumbent upon the State to justify the resort to 
military or special courts or whether the GC should simply refer to the exceptionality 
of military tribunals, without stating who bears the burden of justification. 
 

In a recent case in 2007, the HRC was of the view that if a State tries a civilian 
in a military court, it must provide justification.35 Since the government failed to 
submit such justification, the HRC did not enter the debate on whether the specific 
nature of the military tribunal complied with the guarantees of Article 14. In other 
words, it treated the justification test as an independent requirement of Article 14(1). 
This approach is, with some ambiguities, retained in GC 32. According to paragraph 
22 of the GC, the relevant tests of when it is acceptable under the ICCPR to try 
civilians in military or other special courts are two-fold: First, the military tribunal (or 
any other tribunal) must comply with the standards set out in Article 14. Second, it is 
incumbent upon the State to demonstrate why a civilian court is unsuitable to try the 
civilian. A brief outline of the Committee’s earlier views on civilians before military 
courts may explain the perception that the justification test was a new criterion 
introduced by the HRC. A closer look however reveals that this claim has to be 
qualified in important regards. 
 

The Committee’s Jurisprudence on Civilians before Military Tribunals  
The Committee was faced with the question of civilians tried in military courts with 
the notorious series of cases brought to its attention during the military dictatorships 
in Latin America. In 1982, the HRC did not find a violation of Article 14 when a 
Colombian civilian was subject to military penal procedures. While the HRC found 
violations of Article 9 of the Covenant, it did not find that Article 14 was violated 
since the author did ‘not cite any specific incidents or facts in support of his 
allegations of disregard for the judicial guarantees provided for by article 14.’36 This 
approach suggests that the Committee resolved the question by looking at the judicial 



 6

standards only. The HRC made no mention that the Colombian government also had 
to justify why a military tribunal was necessary. One may only speculate if the 
Committee would have come to the same conclusion if it had not already found a 
violation of another provision of the Covenant.37 
 

In any event, more than two decades later, the case of Mr. Madani was 
brought to the Committee’s attention. Mr. Madani was the leader of the Front 
Islamiqe du Salut (FIS) in Algeria. He was arrested in 1991 and accused of 
‘jeopardizing State security and the smooth operation of the national economy’.38 He 
was sentenced in absentia to twelve years of ‘rigorous imprisonment’ by a military 
court established after the president of Algeria declared a state of emergency 
following the turbulent elections in 1991.39 After seven years, Mr. Madani was 
released but put under house arrest forty-five days later. The UN Working-Group on 
Arbitrary Detention dealt with his and the Vice-President of the FIS’s cases in 2003 
and found that both the imprisonment and the house arrest were arbitrary deprivations 
of liberty.40 While the government of Algeria submitted that the trial of civilians in 
military courts was in conformity with the possibility of derogation under Article 4 of 
the Covenant, the HRC observed that Algeria failed to notify any derogation.41 The 
majority of the Committee held that the trial of Madani by a military court was a 
violation of Article 14 since the government did not offer any reasons for resorting to 
a military trial. The Committee found it unnecessary to examine the specific nature of 
the military tribunal.42 GC 32 had not yet been adopted and the Committee based its 
reasoning on the earlier comment. GC 13 explained that special courts are not per se 
prohibited, but must be very exceptional.43 The Committee extrapolated from this 
account that civilians are not to be tried in military courts unless the State can 
convincingly show that exceptional circumstances so dictate. 
 

The views of the Committee were criticized by two of its members who felt 
that the justification requirement was a new addition since it had not been raised 
before.44 Mr. Amor (Tunesia) dissented and Mr. Khalil (Egypt) wrote an individual 
opinion. Both were of the view that Article 14 was only concerned with the 
guarantees of a fair trial, and not the nature of the tribunal. Indeed, it was stressed in 
the drafting history of the paragraph of the GC that it is not the role of the Committee 
to determine which courts should be used, but rather to assess the extent to which a 
particular tribunal would give a fair and impartial hearing. Sir Rodley (UK) rightly 
pointed out that the concerns of the Committee are valid for all courts and that too 
often, the civilian court system was also not in good shape.45 When Mr. Kälin 
suggested modifying the language during the second reading of the draft, there was an 
agreement to add that trials by military or special courts must be exceptional and 
conform to all guarantees. The final difficulty of the Committee concerned the 
question whether it was incumbent upon the State to demonstrate that regular civilian 
courts would be unable to do the job.46 The final version explicitly states that the 
burden of justification is incumbent upon the State party. The divergent views of Mr. 
Amor and Mr. Khalil are contained in the summary records.47 
 
 

The subsequent paragraphs explain why it appears that the HRC was right to 
insist on the burden for the State to provide justification for removing jurisdiction 
from the ordinary courts. Since GC 13 already emphasized the exceptionality of 
trying civilians in military courts, it should come as no real surprise that it is the State 
who bears the burden of justification if the term of exceptionality should be given any 
practical meaning. In a way, already GC 13 contained a rebuttable presumption that 
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military trials of civilians may violate the ICCPR. The only addition in GC 32 is the 
explicit statement that the burden was upon the Sate Party to justify why the trial of 
the civilian by a military court was unavoidable. Moreover, in earlier cases preceding 
the Madani case and GC 32, the Committee had already insisted on the need that 
States have objective reasons to employ military tribunals to try civilians. In 2002, the 
imposition of the death penalty on a civilian by a military court and the failure of the 
government to reply were held to be sufficient to find a violation of Article 14.48 As 
Stavros has pointed out already in 1992, during the examination of States parties' 
periodic reports and in Concluding Observations, Committee members often enquire 
into the reasons for resorting to military or special courts.49 Other developments at the 
level of the UN General Assembly also express the undesirability of trying civilians in 
military courts, even though this has not entered into hard law.50 In 2007, the Madani 
test was applied in another case against Algeria. This time, the author was the vice-
president of the FIS. The Committee again used the justification test as independent 
from the standards test and found a violation of Article 14 in the absence of 
justification from the government.51  
 

Paragraph 22 suggests that the two tests – justification and standards – are to 
be considered as separate, cumulative requirements. At the same time, it is true that 
the undesirability of military courts is largely based on the concern of the lack of 
impartiality and independence in trying civilians. Some therefore argue that what 
counts is the analysis of the safeguards to guarantee impartiality and independence.52 
Rowe has asked why independence and impartiality would alter depending upon 
whether the accused is a soldier or a civilian.53 However, these accounts omit one 
other central element of Article 14(1): the principle of equality. The next sub-section 
thus explains why the justification requirement is appropriate as a separate, 
independent test. It argues that the principle of equality is the real rationale for the 
justification requirement. Unfortunately, this rationale has maybe been insufficiently 
explained by the HRC, both in the two Algerian cases and in the drafting of GC 32. 
 

The Rationale for the Justification Requirement: Giving Equality Real Meaning 
The most important factor why the justification requirement should indeed be treated 
as an independent test is the following: Trying a civilian before a special court or 
military tribunal constitutes differential treatment as compared to individuals charged 
with similar offences. The first sentence of Article 14(1) precisely demands that all 
persons shall be equal before the courts and tribunals.54 In other words, all those 
accused of a crime must be afforded the same treatment by the criminal justice 
system. As common to all human rights law, any deviation is only justified if the state 
demonstrates the existence of reasonable and objective grounds for discriminating, i.e. 
for trying particular categories of persons before extraordinary tribunals.55 After all, 
the equality principle is at the core of Article 14(1). Committee Member Mr. Lallah 
(Mauritius) rightly pointed out that Article 14 dealt not only with the guarantees that 
should be provided but also with the notion of equality before courts.56 The claim that 
the Committee invented a new criterion when it drafted GC 32 or when it considered 
the two Algerian cases thus has to be qualified. While the Committee has not 
explained this rationale in Madani v. Algeria, it considered that trial by a special court 
was incompatible with the equality principle in a case in 2002 since the author of the 
communication was disadvantaged compared to other persons accused of similar or 
equal offenses.57  
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In the same vein, the concern of equality and the resulting requirement for 
justification is also part of the jurisprudence of the European Court of Human Rights 
(ECtHR). In Martin v. UK, a civilian teenage son of a British serviceman was guilty 
in 1998 of the murder of a German civilian woman by a British court martial sitting in 
Germany. The ECtHR’s main conclusion is based on the reasoning that the court 
martial violated the right to trial by an independent and impartial tribunal mainly 
because there were deficiencies in the British court martial system.58 However, the 
court also said in a dictum that ‘[t]he power of military criminal justice should not 
extend to civilians unless there are compelling reason justifying such a situation, and 
if so only on a clear and foreseeable legal basis. The existence of such reasons must 
be substantiated in each specific case’.59 The insistence on legal certainty and 
‘foreseeable grounds’ in the decision of the ECtHR also finds reflection in Principle 1 
of the Decaux’ Draft Principles Governing the Administration of Justice through 
Military Tribunals, updated in 2006.60 Since Article 14(1) is inter alia concerned with 
the separation of powers to assert the independence and impartiality of a tribunal, 
military tribunals should be established only by the constitution or the law as ‘an 
integral part of the general judicial system’. This is to avoid separate bodies created 
by the executive on an ad hoc basis. As McGoldrick points out, the idea of the 
integrity of the justice system is quite old and goes back to when the Committee 
examined the situation in Suriname in the early 1980s after the government 
established special courts to try members of the previous administration.61 Prof. 
Lillich noted that in Article 14(1) the term competent ‘was tended to ensure that all 
persons should be tried in courts whose jurisdiction had been previously established 
by law, and arbitrary action so avoided’.62 The requirement that a State has to justify 
the use of a military tribunal to try a civilian thus merely relates to the effective 
guarantee of equality and the avoidance of arbitrariness. The justification requirement 
used by the HRC in GC 32 is therefore well-founded and not a new invention. Even if 
the HRC does not explicitly mention the underlying rationale for the justification 
requirement applied in the Madani communication or in paragraph 22 of the 
Comment, it is not a departure from previous jurisprudence. 
 

Conclusion and Recommendations 
In light of the above, it appears that the two tests of standards and justification should 
indeed be considered as separate and cumulative criteria to assess compliance with 
Article 14. Considering the importance of the equality principle enshrined in Article 
14(1), the author of this article respectfully disagrees with Committee Members Amor 
and Khalil who stated that the justification requirement was an unjustified departure 
from the earlier jurisprudence. Even if no category of tribunal is inherently ruled out 
by the Covenant, there are, in my view, sound legal reasons contained in the article 
itself to insist that that the two tests are cumulative and that it suffices if the State does 
not advance any objective reasons to resort to a military trial to find a violation. The 
Committee’s approach to the trial of civilians in military courts in the Algerian cases 
and in the GC is entirely justifiable from a legal point of view. At the same time, it 
may not have been very fortunate that the Committee only mentions equality in an 
earlier paragraph of the GC but does not include it in paragraph 22 as the underlying 
rationale for demanding justification from the State party.63 In addition, from the point 
of view of forging legitimacy and consensus around the issue at hand, it may have 
been useful if the Committee in the Algerian cases had also substantiated the test 
concerning the specific safeguards that the tribunal failed to afford. Interestingly, 
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paragraph 22 of the GC mentions the standard test first and second, the justification 
requirement. Therefore, if the Committee decides to start with the justification 
requirement, a ‘belts and suspenders’ approach may have been more legitimate and 
the Committee could quite easily have backed up its views in the two Algerian cases 
if it had discussed the judicial guarantees in addition to the failure of justification. It is 
unlikely, although not to rule out entirely, that a case would fail one test but pass the 
other. In other words, even if the HRC has already found a violation of the 
justification requirement, it could still have substantiated its concerns with regard to 
the judicial standards afforded by the military tribunal. From the point of view of pure 
logic, this suggestion is of course slightly inconsistent. After all, saying that the two 
conditions are cumulative means that the Committee is done if it finds that one of the 
two requirements is not fulfilled. At the same time, it is true that the Committee in an 
early case only looked at the standards and has not asked for justification. At the very 
least, it may be recommendable if the Committee in future cases more clearly grounds 
its demand for justification in the principle of equality and clearly explains its 
rationale. 
 

A further concluding remark is the observation that the HRC’s statement in 
para. 22 differs from the Principles Governing the Administration of Justice through 
Military Tribunals drafted by Emmanuel Decaux. It is true that the approach chosen 
by the HRC in its GC goes less far than some proposals contained in the Decaux 
principles,64 around which so far no consensus has been reached. One may hope that 
paragraph 22 of the GC will be useful to advance the efforts to codify the use of 
military tribunals for civilians in more details. One of the advantages of para. 22 of 
the GC is that its content seems well-suited for all legal traditions. Gibson, a common 
lawyer, is right to point out that the Decaux principles were predominantly written by 
scholars schooled in civil law traditions. Unfortunately however, some of his 
suggestions also seem to suffer from a lack of comparative appraisal and are equally 
unconceivable for representatives of the other main legal tradition.65 Paragraph 22 of 
GC 32 may offer a reasonable starting point for the future discussions on Decaux’ 
draft principles and it may be useful in this respect if such future efforts could involve 
scholars trained in comparative legal studies to avoid further misunderstandings. 
 

In short, GC 32 is a welcome and timely document. The Committee has 
clarified and re-confirmed a number of important elements of Article 14. Hopefully, 
the GC contributes to a reaffirmation of the centrality of this provision and to 
increased awareness about its importance for the safeguard of the most fundamental 
norms contained in the ICCPR. The statements made by the Committee on the issue 
of civilians before military or special tribunals are legally sound. However, it is 
somewhat regrettable that the Committee has not effectively affirmed the rationale for 
the requirement that a State party must provide objective reasons why the ordinary 
courts are unsuitable and why the resort to military jurisdiction is unavoidable. The 
right to equality before the law as contained in the first sentence of Article 14(1) 
remains a principle central to the very philosophy of human rights and it deserves due 
attention, not only in respect to the panoply of measures taken in the name of counter-
terrorism. 
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