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I. Introduction

In 2022, the global art market was estimated at nearly USD 67.8 billions 1 . Given its
significance and because of greed, this market attracts a multitude of actors,
including criminal and terrorist organizations. These organizations find on this
market the means to diversify their activities and launder their income. This
opportunity can be explained by the features that underpin this market: opacity,

anonymity, discretion, international scope, etc2 . These are criterias sought out by
such organizations because they are seeking loosely regulated sectors to carry out
their activities.

On the art market, the illicit trafficking4 of antiquities and cultural goods is an
essential activity for criminal and terrorist organizations. Evidence of this is that
the share attributed to these criminal activities was estimated in 2018 at a value

between USD 6-8 billions3 . Accordingly, these activities are ranked third behind
drugs and arms trafficking . To analyze this phenomenon and understand how it
could be possible to improve its prevention, it is necessary to present the concept
of illicit trafficking of antiquities and cultural goods, and then to assess how the
concerned goods are subsequently laundered (II.). It will then be possible to see
what legal responses have been adopted and those that should or could be put in
place (III.).

 

II. The laundering of the provenance of antiquities and cultural goods from
illicit trade
For several years, criminal and terrorist organizations have coordinated
excavations or committed thefts, looting, and even destruction of historical sites in

certain regions of the world in order to recover antiquities and cultural goods5 .
They then aim to resell their discoveries to fund their activities or launder their

money6. Some of these organizations are even specifically mandated to commit
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those acts7. To facilitate their trafficking, these organizations target regions rich in
cultural heritage and unstable due to internal or external conflicts (Middle East,

Latin America, Africa, etc.)8.
Goods excavated in these so-called "source" countries are then exported to so

called "market" countries to be sold9. However, the process of selling these goods
requires the involvement of other art market actors. To this end, criminal and
terrorist organizations resort to corruption. Experts, officials, or even art dealers
are sought out to provide their services (transport, storage, authentication, sale,

etc.)10. The creation of fake documents (export or authenticity certificates, prior
sales contracts, etc.) is also a necessary step in creating legitimacy for the items

sold11. Goods may also be placed in free-trade zones such as the free ports of

Geneva for storage for a few years before being re-released for their sales12. The
combination of these elements allows these objects to have their origins
"laundered" and become freely exchangeable on the art market. The provenance
of the art work is laundered.

 

III. Current legal framework and proposal for alterations
To overcome this problem of "laundering of provenance" and illicit trafficking of
these goods, several sets of rules have been adopted over the years (UNESCO or

UNIDROIT international conventions; European directives; national laws, etc.)13. In
this system, the main emphasis is on the role of art dealers in detecting abuses
and attempts at laundering through due diligence and checks (Art. 15 and 17

CPTA14 in Switzerland)15. Failures to fulfill these obligations, even by negligence,
are coupled with a threat of criminal charges as per Art. 24 CPTA.
However, another important criminal aspect remains and should not be
overlooked: by participating directly or indirectly in these processes, these actors
(criminal/terrorist organization, art dealers, transporters, storers, etc.) commit the

constituent elements of the offense of money laundering (Art. 305bis CP16)17.
Indeed, through their behavior, they allow heritage values resulting from crimes to
be laundered. This criminal offense should not be overlooked by these actors,
since in matters of money laundering, complicity, even to the degree of simple

assistance for transport or storage, might be punishable18.
To limit this phenomenon so destructive for global cultural heritage, better
awareness of art market actors is essential. In this sense, although a large part of

these actors still seem reluctant to this idea19, it is crucial to strengthen the
communications of suspicions of money laundering carried out by these actors.
These communications are the cornerstone of the money laundering prevention

system20. They are what allows the criminal prosecution authorities to have
sufficient information to fight against money laundering, organized crime, and
ultimately allow the dismantling of networks of trafficking in antiquities and
cultural goods.
Accordingly, to improve the current situation, the rules against money laundering,

especially the obligations under the AMLA21, should be fully applicable to art
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market actors. A parliamentary motion was recently filed to this effect, but it was
dismissed by the Federal Council, who, while admitting the existence of a risk for

money laundering in this sector, decided not to intervene21.
An alternative solution therefore lies in the self-regulation of the sector. This is
beginning to develop, especially with the RAM Initiative (Responsible Art Market)
which is raising awareness of risks faced by the art industry and providing practical
guidance on establishing and implementing responsible practices to address those

risks22. However, such an initiative does not have the same binding force as it does
in the financial sector with the SBA rules.

IV. Conclusion
In conclusion, if the art market, represented by its actors, truly wants to fight
against illicit trafficking of antiquities and cultural goods, it will have to abandon
some of its own traditions. Renouncing anonymity and discretion in order to offer
better information to criminal prosecution authorities to fight against these
traffics seems a reasonable cost, especially when reminded that other sectors have
already given it up, without catastrophic consequences for the industry (e.g. the
banking sector).
In this sense, it is worth noting that international cooperation plays and will play an
essential role in this field. It is already particularly effective. Indeed, to conclude on
a positive note, Operation Pandora VI can be mentioned, which since its launch in

2016, has resulted in 407 arrests and the recovery of nearly 147,050 objects24.
After all, there might be a glimmer of hope on the horizon.
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